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“Doing the business of the American people since 1987.”

Letters A, B, C — and even D and F — our readers grade us.

Reflections April is the cruelest month, breeding lies like out of the
dead land, and stirring Liberty’s editors to offer praise, excoriation,
and lamentation.

Features

The State of the Applause Bill Clinton wrote 101 applause
lines into his State of the Union address. Each applause line cost
$3.24 billion. R. W. Bradford tallies the costs.

No Cheers for Democracy Stephen Cox laments America’s mutation
into a pollocracy.

The Rape of Free Speech Richard Platte tells how a businessman
and a lawyer defeated the new forces of censorship in a college town.

FDA TKO When two feisty entrepreneurs took on the bureaucracy,
the bureaucracy took it on the nose. Durk Pearson and Sandy Shaw
report.

No Room for Opposition Nelson Mandela won the Nobel Prize
for peace. But, as Jim Peron reports, his real concerns are buying arms
and quashing dissent.

The Demographics of Liberty The results are in: libertarians are
older, but are they wiser?

Canada’s Supreme Blunder Last August, Canada's Supreme
Court ruled on the issue of Quebec’s secession. Sort of. Scott Reid picks
through the pieces.

Why Harry Browne Doesn’t Work  Jacob Hornberger argues that
the Libertarian Party should not run again with the strategy that
failed in 1996.

When Freemen Shall Stand What happens when the state has
all the power, and all you've got is guts? A short story by J. Neil
Schulman.

Reviews

Fountainheads of Enterprise There was a time when American
writers celebrated businessmen. Bruce Ramsey rediscovers some old
masterpieces.

Legacy and Betrayal R.W. Bradford says you can’t take it with
you, but you can keep it out of the hands of the State and
“progressive” foundation geeks.

Capitalism and the Rise of Art What do you get with a
declining aristocracy and a rise of commerce? High culture, says
Alan Bock.

Notes on Contributors Who we are and what we do.
Terra Incognita The global progress of humanity.




Letters

No Sympathy for Pinochet

Have you taken leave of your senses?
How can you publish, without batting
an eye, such a pro-Statist article as the
one written by Karen Araujo and John
Cobin? (“Pinochet Reconsidered,” Karen
Araujo & John Cobin, February, 1999)

Thave no idea when you sold out
your convictions, or if you ever had
them, but I think that you should change
the name of your magazine because
“Liberty” is not a name fit for a maga-
zine where an apology for a murderous
state is made.

You have no right to publish anything
critical of President Clinton’s behavior if
you are willing to swallow General
Pinochet’s deeds. After all, if good eco-
nomic performance justifies Pinochet in
office, why cannot it justify Clinton, too?
Clinton was involved in a consensual
relationship with an adult. Under
Pinochet teenage girls were violated with
cattle prods. Sure, Clinton may be guilty
of perjury and obstruction of justice. Do
you think that this is more serious that
having your loved ones taken away, and
not know if they are alive or dead, how
much they suffered before they died, or
even where they are buried?

AdrianaI. Pena
State College, Pa.

Note: Liberty’s editor comments on this
letter in Reflections, p 7.

Harding Was No Clinton

While there can be virtually no criti-
cism leveled at Bill Clinton that is not
valid, much of the criticism directed at
past presidents is quite unfair. In your
February 1999 issue, Stephen Cox cor-
rectly pointed out the weaknesses of the
attacks on the morals of several presi-
dents (Washington, Jefferson, Grant,
etc.). Itis unfortunate, however, to see
him label Warren Harding as a man
“whose private morality was demonstra-
bly on a par with Clinton’s.” That is
absolutely untrue.

Harding’s reputation suffers from

two main things: the activities of a few
members of his administration (most not-
ably Interior Secretary Albert Fall, who
was convicted of accepting bribes in the
Teapot Dome scandal) and his extramari-
tal affair(s), only one of which was ever
proven to have happened. That affair,
with a Mrs. Carrie Phillips, took place
before Harding became president.

A closer look at Harding's life and
presidency shows clearly that he was a
man of high morals and integrity. To put
him on a par with Bill Clinton really
seems a shame.

Floyd Jones
Philadelphia, Pa.

Grant’s Surrender at Appomattox
As an unreconstructed Confederate, I

must take exception to Stephen Moore’s
description of the Republicans’ transfor-
mation from fiscal conservatives to pork
barrel politicians (redundant?). Moore
compares the capitulation of the
Republican majority to Lee’s surrender at
Appomattox, an insult to the valiant
struggle of the outmanned, outgunned
secessionists. Rather, the Republican
capitulation is as if Grant, having cut Lee
off from Richmond, disrupted his supply
lines, and maneuvered to certain victory,
had surrendered to Lee.

Allen P. Turnage

Tallahassee, Fla.

Size Isn’t Everything

I was nonplussed that an erudite pub-
lication like Liberty would feature a
writer who has succumbed to the tired
old myth that larger vehicles are safer
than smaller ones (“Sport Utility
Villians,” Jane S. Shaw, Reflections,
March, 1999).

The myth of “bigger equals safer” died
a well-deserved death in the late 1960s
when we suffered the greatest highway
carnage ever experienced by this nation as
cars became larger, heavier, and more
powerful every year. As soon as smaller
vehicles began appearing on American
highways the death toll decreased dramat-

ically until it reached an all time low in
the early 1980s. Currently, as larger and
larger vehicles proliferate, the death toll
increases in lockstep.

The current infestation of our high-
ways with SUVs clearly displays the per-
fidy of the “big equals safe” fantasy. A
few statistics are illustrative of this point.
The largest SUVs are the causative factor
in three times as many accidents as
smaller vehicles. More than twice as
many fatalities occur overall when an
SUV is involved in an accident. The dol-
lar value losses when an SUV is involved
in an accident are tripled. SUVs are
involved in nearly twice as many single
vehicle accidents, i.e., rollovers, running
off the roadway, etc. More children are
killed or injured in SUVs as a result of
letting them roam about unbelted in the
large interiors. Additionally, SUVs, as a
result of their primitive and unsophisti-
cated truck suspensions, excessive
weight, high center of gravity and abom-
inable braking, are unable to stop or
maneuver properly in order to avoid
accidents. They therefore present a major
hazard to all other vehicles.

This is the kind of “safety” we can all
do without. Real safety lies in the capa-
bility of a vehicle to not have an accident
in the first place.

August Salemi
Atascadero, Calif.

Objectivist “Benevolence”

I was disappointed by the letter
William Thomas wrote to Liberty
(January) about a review of David
Kelley’s book on Randian benevolence.
The letter begins like this:

“The next time Timothy Virkkala sets
out to criticize a Princeton University
philosophy Ph.D. [Objectivist philoso-
pher David Kelley] for his use of ethical
terminology . .. I'suggest that he first
consult that remarkable book known as
‘the dictionary.”” Thomas crams in one
sentence the Argument from Authority
and stereotypical Randcult rudeness.
Now that’s what I call benevolence.

He goes on: “[W]orse [is] when
attacks are made in a churlish tone and
reveal the reviewer’s own sloppiness,”

We invite readers to comment on articles that ha\h
appeared in the pages of Liberty. We reserve the right
to edit for length and clarity. All letters are assumed to
be intended for publication unless otherwise stated.
Succinct, typewritten letters are preferred. Please
include your phone number so that we can verify your
identity.

Send letters to: Liberty, 1018 Water St. #201, Port
Townsend, WA 98368. Or email our editor directly:
editorliberty@hotmail.com (letters for publication only,
please; all other mail will be ignored — Liberty’s sub-
scription service address is libertycirc@hotmail.com).




Hardly a week goes by with-
out some mention in the
media of the war on drugs.
Record drug busts, money-
laundering schemes, increas-
ing drug abuse, gang warfare,
thefts and robberies, political
corruption, infringements on
bank privacy, searches and
seizures, confiscation of as-
sets, arrests, convictions, and
incarcerations.

If the overall situation
— both with drug usage and
the drug war — keeps getting
worse, shouldn’t Americans
be asking some fundamental
questions: How long is all of
this going to continue? How
bad do things have to get
before people finally recog-
nize that the war on drugs
has failed? How many in-
fringements on individual
liberty and privacy must still
be tolerated?

The policy question is:
If the war on drugs has ad-
mittedly failed to achieve its
objectives after decades of
warfare, and if the situation

Is It Time to End the War on Drugs?
by Jacob G. Hornberger

has continued to worsen over
the years, then why shouldn’t
this government program
simply be terminated?

Of course, the basic
moral question is: Why
shouldn’t an individual be
free to engage in self-destruc-
tive behavior? Isn’t that the
very essence of human free-
dom? If a person is not free to
do bad, harmful things to
himself, then how can he
truly be considered free?
Under what moral authority
does the state regulate and
punish an adult for doing
something bad to himself?

The true test of a free
society is not whether people
are free to engage in what the
state defines as “responsible”
conduct. After all, even the
Chinese and North Korean
people are “free” by that
standard. The real test of a
free society is whether an
individual is free to engage in
irresponsible behavior, so
long as it does not interfere,
in a direct and forceful way,
with the ability of others to
do the same. In other words,
as long as a person doesn’t
murder, rape, steal, burglar-
ize, defraud, and the like,
freedom entails the right to
do anything a person wants,
even if it’s the most irrespon-
sible and self-destructive
thing in the world.

There are also pragmat-
ic reasons for ending the drug

war. For one thing, even if it
were capable of succeeding,
the price in terms of liberty
and privacy would be high.
After all, they can’t even keep
drugs out of prisons. How
would they finally keep them
out of people’s homes — with
government cameras and
drug-sniffing dogs and chil-
dren who are taught to rat on
their parents?

Mecreover, when a per-
son desires or needs some
drug, making possession or
distribution of the drug il-
legal is unlikely to achieve its
intended result. Since mak-
ing drugs illegal restricts
supply, the price is artificial-
ly forced upward. Drug users
are usually going to do what-
ever is necessary to get the
money to pay for their drug.
Thus, it is not a coincidence
that burglaries, robberies,
muggings, and thefts increase
when drugs are made illegal.
When was the last time you
saw a wino stealing money to
pay for wine?

The most effective way
to treat drug addiction is
through therapy, not incar-
ceration. That’s why Alcohol-
ics Anonymous has been so
effective in treating alcohol
abuse. But therapy entails an
addict’s freely talking about
his addiction and the under-
lying reasons for his addic-
tion. By making drug use
illegal, the drug war has the

opposite effect — it makes it
much more difficult for peo-
ple to come forward and
openly seek treatment.

Ironically, ending the
war on drugs would be more
likely to achieve the type of
society in which most of us
would like to live: a peaceful,
harmonious, law-abiding one.
Does that mean that people
wouldn’t take drugs? Of
course not. But it would
mean that prices would drop
and that drug users would
have less incentive to steal or
rob to get the money to pay
for the drugs. It would also
enable addicts to talk freely
about their addictions, open-
ly admit they have a problem,
and seek treatment.

Most important, ending
the war on drugs would move
us in the direction of replac-
ing the paternalistic state,
and its massive infringe-
ments on liberty and privacy,
with a government whose
powers are limited to protect-
ing the right of the individual
to live his life as he chooses
so long as he respects the
right of everyone else to do
the same. Isn’t this the prin-
ciple on which our nation
was founded?

Mpr. Hornberger is president of
The Future of Freedom Founda-
tion in Fairfax, Va.
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etc. This reminds me of the time Rand
got a bad review in The New Individualist
Review and Nathaniel Branden accused
that fine journal of “hooliganism.” In
Objectivism’s 40-year history, it has used
knowledge and discussion not as a
means for identifying reality but as a
club with which to clobber opponents.

It is also unseemly that Thomas did
not identify himself. He is a close asso-
ciate of David Kelley and Kelley’s
Institute for Objectivist Studies.

Just as it is ironic that Rand’s philoso-
phy of individualism turned into a person-
ality cult, so it is ironic that Kelley’s I0S,
which publishes whole books about “toler-
ance” and “benevolence,” relies on the
same old hatchet work of “the Collective.”

Michael McGrath
Madison, Wis.

Bradford Blunders

Bill Bradford's review of The Ayn Rand
Cult convincingly shows that my book has
infuriated him, but it’s impossible for a
reader to derive from it an accurate view
of the book. On the other hand, it is possi-
ble for a reader of The Ayn Rand Cult to
form an accurate view of the Objectivist
movement, and it is the first book of which
this may plausibly be claimed.

In a book of 400 pages, there will
inevitably be some minor factual slips
and I thank Bradford for pointing out a
few very minor ones, which will be cor-
rected in a future printing. There are,
however, far more blunders in his three-
page review than there are in my 400-
page book! Mostly, he just hastily mis-
construes what the book is about and
what it asserts. At a later date, in an
appropriate forum, I will fully itemize
his mistakes within an extended
response to the book’s critical reception,
but knowing that lengthy letters for pub-
lication run the risk of being cut, I will
keep this letter short.

Bradford objects strenuously to my
characterization of Rand’s expulsion and
shunning of Hospers as “excommunica-
tion.” This was the word used by
Hospers when I interviewed him, and
what happened to Hospers, as well as to
Rothbard and other non-Objectivists, fits
well with the dictionary definition of
“excommunication” as “exclusion from
fellowship in a group or community.”

By ripping three short sentences out
of context, and concealing from his read-
ers the fact that The Ayn Rand Cult incor-
porates a sustained comparison of
Objectivism with Rajneeshism and other

6 Liberty

cults, Bradford conveys the misleading
impression that I try to demonstrate, by
the quoted three sentences alone, that
Nathaniel Branden was a cultist. (This
misrepresentation is all the more
remarkable because Bradford agrees
with the conclusion.)

Bradford attributes to me the view
that the indebtedness of Atlas Shrugged to
earlier works of fiction “somehow
detracts from it,” a view I explicitly reject
on page 299. The relevance of Atlas’s der-
ivativeness lies mainly in the untruthful
claim advanced by Objectivists that this
work is stunningly original in many
respects, including plot and theme.

On reading Rand, anyone widely
read in outstanding works of fiction is
quickly struck by the constricted nature
of Rand’s vocabulary, her ostinato repe-
tition of a handful of emotionally-laden
words. As a journalist who likes solid
data, I documented this by counting
words, finding, among many other
examples, that “evil” occurs 220 times in
Atlas Shrugged. Bradford suggests that
for all we know this may be just as true
of Hugo, Dostoevsky, or Tolstoy! If
Bradford had thought for two seconds
about this flight of fancy, would he so
rashly have committed it to paper?

Bradford's incredulity notwithstand-
ing, “the Rand,” the thing the Boer War
was fought over, was marvelled at
worldwide as the planet’s richest gold-
field, and was the stuff of legend and of
the boys’ adventure stories gobbled up
by the young Allisa Rosenbaum. All
educated middle-class people of the era
of Rand’s youth, Jewish or gentile, were
indeed “familiar with the term and its
relation to gold.”

Bradford scoffs at my mention of the
fact that “Galt” is “gold” pronounced
with a Yiddish inflection. He does not
dispute that Atlas Shrugged is saturated
with the imagery of gold, that Galt him-
self is identified with gold, nor that Rand
could hardly have overlooked the simi-
larity of the words “Galt” and “gold.”

Bradford’s amusement is provoked
by my mention of Yiddish. The fact that
Rand did not herself speak Yiddish does
not at all dispose of the matter. Yiddish-
inflected English was commonplace in
Rand’s Hollywood, and she even drew
upon its speech pattern for the character
of Sol Salzer, the Hollywood producer
in her play Ideal.

In many parts of The Ayn Rand Cult, 1
had far more material than I could use
to support a point, and this is especially

true of the influence of Rand'’s
Jewishness, including her choice of the
pen-name “Ayn Rand.” But Bradford
complains that eleven pages on the
Jewish influences is already too much.

Bradford asserts falsely that
Greenspan “refused to involve himself
in” Objectivism'’s “cultish aspects.”
Among clear examples of his deep
involvement with its cultishness,
Greenspan joined three other inner circle
members in publicly sanctioning Rand’s
excommunication of the Brandens, on
Rand’s say-so, and without any consid-
eration of the Brandens’ side of the story.

The concluding paragraph of
Bradford’s review is very odd. The Ayn
Rand Cult makes no pretensions to being
a scholarly work (see page xi), just as
Bradford makes no pretensions to being
a scholar, and Liberty makes no preten-
sions to being a scholarly organ. But as it
happens, [ have already heard from
some scholars that they do find the book
valuable (i.e., Dr. Michael Shermer, edi-
tor of the journal Skeptic).

Jeff Walker
Toronto, Ont.

Bradford responds: 1 admit to being
annoyed by Walker’s inept and silly
book, though not to being infuriated.
Still, his letter delights me.

I am delighted, for example, that he is
able to find a dictionary which defines the
word “excommunication” in a way that
makes his characterization of Hospers’
expulsion from Rand’s company seem
less than idiotic. I've checked a half dozen
dictionaries on this matter, and all seem
pretty certain that to be excommunicated,
one must first be a communicant, some-
thing Hospers assuredly was not. The fact
that Hospers may have used the term in
conversation does not make it accurate. I
hate to think what Walker would have
written if Hospers had said, “Well, I'll be
a monkey’s uncle.”

And I am delighted that Walker
intends, if his book sells well enough to
justify future printings, to correct the
many factual errors I pointed out. I hope
he goes to the trouble to hunt out all its
other errors as well. Lack of space is a
problem for reviewers as well as protest-
ing reviewees.

Walker finds it “remarkable” that I
agree that Nathaniel Branden was a cult-
ist, but still find fault with one of
Walker’s crackpot arguments about
Branden’s cultishness. [ don't find this
remarkable at all. Perhaps Walker's dic-
tionary has a peculiar definition of

continued on page 17




The “Korrect Line” at Liberty— In a letter to
the editor (p. 4), Adriana I. Pena concludes from the fact that
Liberty published John Cobin’s and Karen Araujo’s article on
former Chilean dictator Augusto Pinochet that I (as Liberty’s
editor) have taken leave of my senses and, worse, that I have
“sold out” my convictions.

As it happens, I disagree with many of Cobin’s and
Arauna’s conclusions, perhaps as strenuously as does Ms.
Pena. But Liberty is not now and never has been a magazine
devoted to publishing writing that I agree with.

Nor is Liberty devoted, as some readers seem to think, to
publishing the libertarian position on various subjects. I real-
ize that in the past, some libertarian magazines have taken
this approach. The editor-in-chief of one major libertarian
magazine once told me that he was convinced that, by virtue
of his expertise, he should determine the proper libertarian
opinion on all foreign policy questions and other libertarians
should adhere to his view. One of Liberty’s editors once
worked at a libertarian magazine whose editor enunciated to
the magazine’s staff what came to be known as the “korrect
line” (or the KL) on every political issue, and expected arti-
cles all to adhere to that line. And anyone familiar with Ayn
Rand’s “Objectivism” knows that the proper position on
almost all issues was determined at the top and all good
Objectivists, like good Communists, were expected to adhere
to the party line.

At Liberty, we think this is a bad idea. We are convinced
that libertarianism is neither a religion nor a rigid ideology
that needs to have a party line on every political subject.
Libertarianism is a belief that individual liberty ought to be
maximized and that the power of the state ought to be mini-
mized or eliminated altogether. That belief is all that one
must agree with to be a libertarian. Thus there is room
within the libertarian movement for people who favor abor-
tion rights and for people who believe that human fetuses
ought to be protected by law. And room for people who
believe that America’s vigorous military opposition to the
spread of Soviet Communism was a good thing, and for
those who believe that American foreign policy should
always be isolationist. And for people who believe that liber-
tarians ought to join the Libertarian Party and work to elect
its candidates to office, and for those who believe the LP is a
waste of time and for those who believe that any involve-
ment in politics is inherently immoral.

And it means that there is room for people who believe,
as do Cobin and Araujo, that on balance Pinochet was a force
for liberty, as well as people like Ms. Pena who believe the
opposite (or like Assistant Publisher Clark Stocksbury, who
sharply criticized Cobin and Aruajo in the March Liberty).

So how do Liberty’s editors decide what to publish? We
seek good writing that is of interest to intelligent libertarians.
We seek to inform, to provoke, to entertain, to amuse, to
stimulate thought, and even to outrage our readers, as we
outraged Ms. Pena.

Ms. Pena isn’t the only person who disagrees vehemently

with some of what we publish. At least one of our editors
disagrees with some aspect of virtually every article, every
reflection and every review that appears in our pages. Every
issue of Liberty includes articles with which I disagree, and 1
am editor and publisher. Liberty’s editors disagree with one
another about issues of strategy, of philosophy, of religion —
even on the kinds of institutions an optimally free society
might take. But we all agree that we ought to try to maxi-
mize freedom. And we all agree that Liberty ought to be open
to the full spectrum of libertarian thinking, and that a politi-
cal movement that challenges beliefs and is open to contro-

- versy and to dialogue is healthier than one that is not.

We think this approach makes Liberty a better magazine.
—RWB

Social Insecurity — It’s not easy to pick the biggest
lie in a Bill Clinton speech, but here’s my candidate from the
State of the Union address: “Even today, without Social
Security, half our nation’s elderly would be forced into pov-
erty.” Yes, if the government took 10 to 12 percent of your
income for 40 years, told you it was being saved for retire-
ment, then refused to pay you anything at retirement, half of
us would be forced into poverty. In a real-world alternative,
of course, today’s elderly would have saved for their own
retirements, putting money aside in stocks and bonds — and
if they saved as much as Social Security took over the years,
they would be much more comfortable today. —DB

Won't you go home, Bill Bennett? — 1vs
no surprise to find Bill Bennett making war on the rights of
the American people. That, after all, has been his métier, as
former head of the National Endowment for the Humanities,
Drug Czar, and Secretary of Education (now there’s a
resume). But what is surprising is to find Nat Hentoff, who's
fought some good fights for the First Amendment, joining
him. The two appeared at a news conference in Washington
announcing a new campaign by the Center for Individual
Rights to call to account colleges and universities that prac-
tice race-conscious hiring and admissions policies. Such insti-
tutions, they hold, violate federal anti-discrimination laws.
The problem is that the campaign makes no distinction
between private and public schools. Thus, its targets include
the University of Chicago, Dartmouth, Columbia, and Duke,
as well as North Carolina, Virginia, and William and Mary.
The Center for Individual Rights, like other neocon

.groups and publications, does good work in parrying the

massive establishment that’s in the business of making
whites, especially white males, into second-class citizens
via government fiat. Too bad that the neocons’ final goal is
a “color-blind” — rather than a free — society. As pri-
vately-owned institutions, Chicago, Dartmouth and the rest
have the same right to discriminate on whatever basis they
choose, to establish whatever rules of conduct and “speech-
codes” they wish, as Grove City College, Brigham Young
University, or Bob Jones University. It's up to their stu-
dents, trustees, and alums to object, and change things if
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they can. What else could any coherent concept of freedom
mean?

But try to explain that to a former philosophy professor
turned political mugger like Bill Bennett. —RR

Agriculture vulture — During his speech to the
World Economic Forum, Al Gore urged the Euro-socialists
and third-world police statists in attendance to reduce agri-
culture subsidies. During the State of the Union address,
Gore’s boss Bill Clinton boasted of spending billions on
farm-aid handouts. Perhaps next time Mr. Gore should offer
his advice closer to home. —JB

The emperor’s new speech — so that was the
business of the American people that was so essential that this
president simply must stay in office to carry out? A themeless
pudding of a speech, a dreary laundry list of poll-tested
applause lines stretching drearily on through almost every
line-item in the federal budget? A cynical exercise in buying
two more years in office with the people’s own money?

If Congress had a scintilla of taste, the House would have
reconvened immediately to add another item to the bill of
impeachment. Then the Senate would have voted the next
day to toss the rascal-in-chief out of office for delivering such
a cynical, mind-numbingly terrible speech and trying to pass
it off as a serious political agenda, as the essential business
the American people elected our leaders to handle.

Shucks, everyone knows Bill Clinton can deliver a terrific
speech, but he just mailed this one in. It was delivered with
the smarmy smugness of the cleverest kid in class who has
mastered the first rule of student-body politics (i.e., the most
important thing is sincerity, and if you can fake that, you've
got it made) and knows nobody will call him on the utter
vapidity of the outline and content. It was like a veteran
actor doing the 350th night of a tenth-rate play in Paducah —
all the tricks were there but delivered with the passion of a
walk-through.

But our standards for political rhetoric keep declining.
Heck, all the talking heads thought every single one of the
House “managers” and the White House defenders did a
brilliant, terrific job, so the speech was judged a marvelous
success. And, of course, the poll numbers went up. —AB

Beijing on the Hudson? — Socialism may be dis-
credited, but it still has its sympathizers in the American
press. The latest example is a front-page article in the Wall
Street Journal (January 26) on how the Chinese government has
been bilked out of $25 billion from local grain producers and
low-level officials.

You might think that the story would focus on how a
gigantic socialist enterprise led to pandemic
corruption. Reporter Craig S. Smith, how-
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Well, the Chinese government may need money, but the
most likely reason for the growth of China’s economy is the
lifting of government controls on the economy, not the gov-
ernment spending touted by Smith. And there ought to be at
least some recognition on the part of the Wall Street Journal
reporter that the officials were stealing from thieves. But
Smith doesn’t have a clue. Instead, he calls the grain thefts
“one of this century’s great rip-offs.” Where has he been?

This story has another interesting aspect. At the root of the
grain scam is Lester Brown, the alarmist head of the
Worldwatch Institute. It turns out that someone in the Chinese
government had read Brown’'s book Who Will Feed China?
which forecast such an enormous demand for grain that
reserves around the world would dry up by the year 2030.

“Many in China took the book to heart,” Smith wrote.
“Beijing adopted policies to keep farmers growing grain,
including state-guaranteed prices far above market prices.”
The government poured money into the provinces to make
sure they grew grain. Such subsidies led, as they inevitably
do, to wasteful spending, misallocation, and corruption like
the grain scam.

Brown may still be right about 2030. But so far, grain pro-
duction is rising, with the 1996 harvest setting a record at
1.87 billion tons. Prices fell, and the government began to
notice that it was missing money. In addition to trying to
find the culprits, the government is now trying to get back its
monopoly over prices. To do so, it prohibits peasants from
selling grain to private dealers. In the dead of night, how-
ever, private transactions still take place. Worries Smith:
“The system is still full of holes.” —Jss

He gOt soul — When it comes to politics, I am basi-
cally a cynical guy. I expect politicians to behave like swine:
to be rapacious, dishonest, arrogant, and vile. But when the
trial of the president began in the Senate, my cynicism
slipped a little. I harbored the sneaking hope that many of
the senators might actually move above politics and public
opinion and take seriously the oath they took as jurors.

What a fool I was to have entertained those thoughts for
even a moment. From the very beginning, senators behaved
in a way that would cause a juror in an ordinary civil or
criminal trial to be imprisoned for contempt of court or
worse. Rather than examine the evidence as dispassionately
as they could, senators on both sides of the aisle conspired
with others of their own party, the prosecution, and the
accused to fix the outcome of the trial. Democrat senators
were plainly in cahoots with the president and caucused reg-
ularly and openly to plan his defense. Republicans were no
better: they met with the prosecutors from the House and
. well, some cau-
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thought they might break into fights to get to the camera.

On January 27, Robert Byrd, the “Conscience of the
Senate,” made a motion to dismiss the charges, on the
ground that it was virtually certain that the Senate would
not convict, no matter what the evidence showed, since so
many of his Democratic colleagues had said as much in pub-
lic statements. The move was dismissed, with every senator
but one voting along party lines.

By that evening, Democrat senator after Democrat sena-
tor had made public statements to the effect that the defeat
of the measure was actually a victory, since it proved that
Democratic solidarity would prevent the two-thirds majority
needed to remove the president from office.

That same day by the same vote, the Senate passed a
motion to allow the prosecutors, who had hitherto been pre-
vented from presenting any evidence, to interview three of
the witnesses in secret, and to present the videotaped testi-
mony to the senators to view in private, so they could decide
whether to allow any further testimony. A week later, after
some of the senators had viewed some of the videotaped tes-
timony, the Senate voted 70-30 to allow no further testimony
and no live testimony at all. Again, the Democrats had
shown great solidarity, but this time 15 Republicans showed
that they were as vile and dishonorable as the Democrats by
voting with them against witnesses in hopes of ending the
trial (and its political costs) as quickly as possible.

Can you imagine any of this happening in an ordinary
criminal or civil trial with ordinary citizens as jurors? Think
about it. During opening statement by the litigants, a quarter
of the jurors publicly say they have already made up their
mind and oppose hearing any of the evidence. As the open-
ing statements are made, jurors meet with the defendant and
the plaintiff (or prosecutor) to help plan strategy. Before any
evidence is presented, the jury votes on whether to dismiss
the case and its foreman announces to the press that the trial
may as well be stopped because enough jurors have already
made up their minds and have indicated that no amount of
evidence or further argument will change their decisions.
And so the “trial” ends with virtually no evidence presented.
I put trial in quotation marks because a trial with no evi-
dence presented is no more a trial than a baseball game
played with no baseball is a baseball game.

I suppose we might expect that most people who love the
American Republic would be aghast at this behavior. Well, 1
love America, and I applaud it. In fact, I think the whole mat-
ter has had an entirely salubrious effect on the body politic.
Not only has the president perjured himself three times in
three different judicial proceedings (in the Paula Jones case,
before the Independent Counsel’s grand jury, and before the
House of Representatives) and obstructed justice by inducing
others (Monica Lewinsky, Vernon Jordan and Betty Currie, to
name but three) to perjure themselves as well. But the Senate,
designed by the Founders to stand above politics in deciding
impeachment cases, acted virtually entirely on partisan and
electoral motives, and did so completely openly.

Right now, most Americans are happy to be piling up
more money and vaguely afraid that getting rid of the presi-
dent, no matter how criminal his behavior, might hurt their
bottom line. But once the dust has cleared, every rational
American will understand the fundamental corruption of
American politics. It is a system that gives us presidents who
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are little better than common confidence men, who flout the
very laws they propose and enact, and flout their oath of
office — and for an encore, commit perjury and induce oth-
ers to do so as well. And it is a system that elects to its high-
est legislative chamber individuals who flout the oaths they
take and stage a show trial while openly flaunting any sem-
blance of integrity or honor.

Somewhere among our 260 million fellow citizens are
people who will realize that something is fundamentally
wrong with such a system. And some of them will inevitably
consider the libertarian vision of a radically less-powerful,
less-intrusive government.

In the meantime, Americans have dodged the Al Gore
bullet. —RWB

The circle of subsidized life — How do you
get anti-tax Republicans to support a new spending measure?
By calling it a “tax credit,” that's how. Consider the presi-
dent’s proposal to give a tax credit to stay-at-home mothers.

Instead of giving them a cash grant, he will give them a
tax credit, i.e., allow them to deduct a specified amount from
their tax bill. I haven’t heard whether the proposal would
give an outright cash grant to stay-at-home moms who don’t
have enough income to pay taxes, but if such a provision is
not included in the proposal, it’ll likely be added later, as has
been done in the past.

The “tax credit” for stay-at-home moms completes the
circle of subsidy. If you have kids but both parents work, the
government gives you a subsidy for child care. If you have
kids but mom stays at home, you get a subsidy anyway. And
if you don’t have kids, the government will subsidize your
use of birth-control drugs or apparatus. If those fail because
of your carelessness, it will subsidize an abortion. =~ —RWB

The ennobling functions of the thugoc-

YaACY — It seems that nowadays everyone, from the Pope
on down, is apologizing for past mistakes. This came to mind
a few weeks ago as I was watching the Sunday morning politi-
cal talk show on NBC. George Will used the deliberately ugly
phrase, “rancid conservatism.” It refers, he explained, to the
sort of conservatism that is anti-government on principle
(“libertarian” would be a better name for it, but that's not a
word Will likes to spread around).

I recalled a book Will wrote in the early 1980s with the
priceless title, Statecraft as Soulcraft. Here Will argued that,
contrary to the cliché, government legislates morality all the
time, and it “should do so more often.” The state, he argued,
should engage in “the enactment of laws and implementa-
tion of policies that proscribe, mandate, regulate, or subsi-
dize behavior that will, over time, have the predictable [sic]
effect of nurturing, bolstering, or altering habits, dispositions
and values on a broad scale.” This is what constitutes “the
ennobling functions of government,” aiming at creating
moral excellence among the populace. The “political voca-
tion” is “the collaborative adventure of trying to measure up
to the better angels of our nature.”

Yet who would be in charge of such soul-crafting? Plato
demanded a philosopher-king, and Rousseau proposed a
super-human Law-Giver. In modern times, though, we're
stuck with our elected representatives, the worthies thrown
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up by the sainted “democratic process.” In the past few years
all of us, and especially Will, whose job it is, have had ample
occasion to observe these candidate soul-crafters in action.
They have prominently included Newt Gingrich, Trent Lott,
and Dick Gephart, and naturally the Swine-in-Chief himself,
together with all the freaks and felons who make up his
administration. Now, is it conceivable that Will really
believes these people have a mission to shape the souls of
Americans? —RR

The prevailing wisdom no longer pre-

vails — Ludwig von Mises pointed out decades ago the
fundamental problem of conventional “social sciences”:
because human action is essentially nonrepeatable, it is
impossible to discover cause-effect relationships from mere
observation and collection of data.

The point has been nicely demonstrated by the relation-
ship between the impeachment and the economy. In 1973,
during the Nixon crisis, virtually all analysts blamed the ter-
rible world economy on the impeachment. When the head of
the world’s largest national economy is under fire, the theory
went, investors will naturally be reluctant to invest in pro-
ductive enterprises; this results in higher unemployment,
lower profits, etc,, etc., etc.

But look what happened during the Clinton crisis. The
economy boomed, especially in the U.S., with stock prices
rising and unemployment falling. Now it looks as if the con-
ventional wisdom of 1973 may have been 100 percent wrong.
There’s evidence that people don’t want Clinton tossed from
office because they fear his removal might hurt their prosper-
ity, despite the fact that by any objective standard his crimes
are much worse than Nixon’s.

Of course, no sensible economist believes that Clinton is
responsible for prosperity. After all, Clinton’s program —
higher taxes, more regulation, a government takeover of the
medical industry — would dramatically reduce American
prosperity. There’s a lot a president can do to reduce prosper-
ity — any intervention at all can do this — but there’s little a
president can do to increase prosperity.

Clinton has merely had the good fortune to lose both his
epic battle to nationalize medicine and his party’s majority in
Congress, thereby slowing the pace of government growth
while entrepreneurs, especially in new fields that the govern-
ment hasn’t figured out how to control (i.e., computer tech-
nology, biotechnology, and communications technology),
have stimulated prosperity at an incredibly fast rate.

So why was petty criminal Nixon forced from office,
while petty criminal Clinton was not? The answer seems to
be that Nixon was the victim of a bad economy, much of
which was his own doing. After all, only two years before, he
had made one of the most massive economic interventions in
American history: the imposition of wage and price controls.
He’d also raised taxes and instituted all sorts of new regula-
tions. In all likelihood, it wasn’t his pending impeachment
that caused the economy to falter; it was the faltering econ-
omy that enabled the impeachers to force his resignation.

But remember: correlation isn’t causation! —RWB

The medium and the mess — on the evening
when the Senate somehow voted not to dismiss the case
against the president before waiting for any evidence to be

heard, Catherine Crier of Fox News asked Sen. John Kerry of
Massachusetts what the vote signified.

“These votes have made it clear,” Kerry intoned, “that 44
United States senators believe the president should not be
removed and that the Constitution should not be tinkered with
or even abused the way it has been over these last months.”

But Crier, a former judge, had trouble seeing Kerry’s point.
“What is the abuse of the Constitution if the House legiti-
mately, even though by a partisan vote, impeached the presi-
dent [and] offered this up for trial?”she asked. “Shouldn’t the
Senate at least go through a semblance of a trial?”

“The framers of the Constitution,” Kerry pontificated, ignor-
ing the question, “if you read the Federalist Papers, Madison 65
and 66 made it very, very clear that this kind of divisiveness
would make it very difficult. Henry Hyde began the proceed-
ings in the House laying down the fundamental principle you
cannot impeach the president of the United States in a partisan
way. They breached that principle in the House, they tried to
breach it in the Senate, and now they’ve reinforced that princi-
ple by learning you just can’t do it.”

“Well, Senator Kerry,” persisted Crier, “what about the
process itself? Why is it in any way denigrating to the
Constitution to follow through a trial procedure?”

Kerry was quick to explain:

Because the constitutional standard for impeachment is so

clear. The framers said that it is to protect the nation against

a sort of ongoing threat to the country, a kind of corruption

level that is so high that it threatens the very system of gov-

ernment. Here you had a private consensual sex act of the
president which the police power of the United States was

used to investigate and many people feel there was such a

fundamental process of partisanship leading all the way to

the trap that was set for the president that this is without the
kind of moral justification in the Constitution that the fram-
ers envisioned.

Strangely, Crier still pressed for an answer to her ques-
tion. “Well, all of those — and you and I both know [it] —
are rhetorical words in that they [are] defending a very solid
position. If it weren’t for Ken Starr, if it weren’t for the
Independent Counsel statute and if it weren’t for the subject
of sex maybe we could be more dispassionate about the
notions of perjury and the obstruction of justice.”

SHCHAMBERS

“A penny for your thoughts?”

10 Liberty



Kerry was indignant:

Catherine, I'm not dispassionate. I think there may have
been some obstruction. I don’t know completely but if there
was, though because of what it arose out of and what it is
connected to, I still don’t feel that it meets the level of consti-
tutional threat that the founding fathers talked about. Now
I'm not — you know the president did some terrible things
here. There is no question about that. But the Constitution
requires something more than just your feeling that he, he,
he sort of, you know, violated, ah, some of your notions of
the oath or whatever if it arises out of a sexual act. I mean,
there are many prosecutors across the country who said
they wouldn’t even prosecute this case in a court, let alone
try to raise it to the level of a high crime or misdemeanor as
defined, defined by the Constitution. So I think most people
in America know what this is. This has always been politics.
The Rutherford Institute involved with Paula Jones, Ken
Starr becoming involved with Linda Tripp, Linda Tripp set-
ting a trap, helping the president fall into the trap, all of this
smacks of something that most Americans find deeply dis-
tasteful and out of that came the lie or the obstruction as you
might phrase it that they want to make the fundamental of
removal. I'm not buying into that kind of abusive process.

Crier made one more try. “Of course,” she observed,
“others would say that the lie came out of the president’s
mouth all by himself.”

“You bet he did!” Kerry responded. “And the fact that we
don’t remove him does not leave him without criminal sanc-
tions. He could still be prosecuted and it may well be that
Ken Starr will prosecute him through the court system and
he’ll be punished. That's different from removing a duly
elected president of the United States from office for these
kinds of offenses.”

What's interesting here isn’t the fact that Kerry ignored
Crier’s question every time she asked it. This is a well-
established technique that public figures use to manipulate
the media. What's interesting is just how incoherent and,
well, stupid the Senator’s answers were to those who actu-
ally paid attention to what he said.

According to Kerry, right-wingers like Paula Jones, Linda
Tripp and the Rutherford Institute set a perjury trap for the
president, but his lies came out of his mouth all by them-
selves. He may have obstructed justice and committed per-
jury, but these acts grew out of a consensual sex act, which
makes them not perjurious or obstructive of justice. Okay.
The Democrats are not exonerating him when they refuse to
remove him from office for his crimes, since he can still be
prosecuted in criminal court, though no prosecutor would
ever prosecute a case like this. The constitutional standard
for impeachment is patently clear, though Kerry doesn’t
seem to have any idea what it is. The Founders opposed par-
tisanship in impeachment proceedings, though Kerry failed
to mention that the Founders also opposed the very existence
of political parties because they feared partisanship would
lead to cases exactly like this, where a president’s party
marches in lockstep to protect him from removal for his obvi-
ous crimes. Republican Henry Hyde established the princi-
ple in the House that any removal of the president must be
done on a bipartisan basis, then the Republicans violated it
somehow. (Kerry didn’t mention that only 67 percent of
Republican congressmen voted the party line on impeach-
ment issues, while 98 percent of their Democratic counter-
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parts followed their own party line, or that while 72 percent
of Republican senators toed the party line, 98 percent of
Democrats proved athletic enough to do so.)

In sum, what the senator served up was a giant gob of
take-out food, an inchoate mess of stale defenses cooked up
by the president’s public relations experts, none of which
makes much sense considered singly, much less when tasted
in a compote with others.

But I don’t think that's how most television viewers saw
it. They were distracted by the senator’s position, by his
expensive clothing, by his air of authority, by the way he
delivered his lines. Those who defend the president probably
applauded Kerry as an able defender. So probably did most
of the president’s critics.

The plea of the House Managers for live witnesses so that
the Senate jurors could look into the eyes of the witnesses
and judge directly when, if ever, the witnesses were telling
the truth, sounded pretty plausible. But upon reflection, I'm
not so sure. Maybe it would be better to read a transcription,
in hard black type on clean white paper. Maybe then it
would be easier to see past Monica’s coquetry and earnest-
ness, past Vernon Jordan’s lawyerly mannerisms, past
Sidney Blumenthal’s practiced lies. —RWB

The Disease of Liberty is catching—
Freedom House — a group whose board of trustees includes
such luminaries as Zbigniew Brzezinski, Steve Forbes, Lane
Kirkland, Jeanne Kirkpatrick, Peggy Noonan, P. J. O’'Rourke
and Andrew Young — has released its 26th annual survey of
freedom around the world. It finds more free countries than
ever: 88 rated Free, 53 Partly Free and 50 Not Free.

Countries rated Free include Japan, South Africa and
Hungary; Partly Free includes Mexico, Malaysia and Pakistan;
Not Free includes Kenya, Egypt and China. The hellholes,
rated worst of the worst, are Afghanistan, Burma, Cuba,
Equatorial Guinea, Iraq, North Korea, Libya, Saudi Arabia
(our war ally!), Somalia, Sudan, Syria, Turkmenistan and
Vietnam.

Readers of this magazine would undoubtedly set a
higher standard for Free, which would include the tax bur-
den, the regulation of drugs, the control of schools, etc. But
they would agree on the core definition of freedom: a life
apart from the state. In that respect, humanity’s condition
improved in 1998. Indonesia’s Suharto was ousted and
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Nigeria’s Gen. Abacha died; both countries graduated from
Not Free to Partly Free. China is still Not Free, but for the
first time it moved up from rock-bottom in civil liberties.

In its report, Freedom House finds some interesting
correlations:

¢ Political democracy and civil liberties  go together.
Freedom House has been saying this for years, and on good
authority. It lists 117 democracies: 75 percent that it rates
Free, 25 percent Partly Free, and zero Not Free. Looking at
the past 26 years, Freedom House President Adrian
Karatnycky writes that the Partly Free democracies (29 of
them now) “hold the greatest potential for the expansion of
freedom.” Since 1995 democracies that have jumped from
Partly Free to Free include India, Nicaragua, the Philippines
and Taiwan; those that haven’t include Colombia, Brazil,
Russia and Ukraine.

¢ Countries in which more than two-thirds of the popula-
tion belong to the same ethnic group are twice as likely to be
rated Free than multi-ethnic countries. Multi-ethnic countries
can make the grade — Canada, Belgium, Switzerland, Estonia
and South Africa have — but the odds aren’t as good.

¢ Freedom comes more easily with some religions. Of the
88 countries rated Free, 79 have a Christian majority. The
remaining countries include Buddhist (Japan, Mongolia,
Taiwan, Thailand), Hindu (India, Mauritius, Nepal) and
Jewish (Israel.) But among Islamic countries, only one, Mali,
is rated Free, 14 are Partly Free and 28 are Not Free. In the
Islamic world, the Arab countries remain the most tyranni-
cal. Yet things can' change rapidly: 25 years ago, most
Catholic countries (Argentina, Chile, Philippines, Poland,
etc.) were dictatorships. Not any more.

The report cites its own studies of economic freedom as
well as the Heritage Foundation’s, and notes “the growing
empirical evidence of the links between economic freedom
and political freedom.” It denies the chamber-of-commerce
argument that capitalism comes first, and civil liberty and
democracy afterward. “The more careful conclusion,” the
report says, “is that both trends manifest themselves in close
proximity to one another. Opposition to the dominance of
the state in economic life is usually accompanied by opposi-
tion to the dominance of the state in personal life and in the
life of civil society.” —BR

The really serious issues— You probably have
been alerted to the great celestial peculiarity of 1999: this will
be the first year since 1915 to contain a month (January) with
two full moons, followed by a month (February) with no full
moon, followed by a month (March) with two more full
moons.

I don’t know what you thought when you first heard this
widely heralded news. My own first reaction was, “I wonder
who keeps track of stuff like this?” My second reaction was,
“Probably people like my father.”

My dad, God rest his soul, loved statistics. He was
immensely gratified to discover that a given month would
have a second full moon in it, or to be told how many months,
on average, possessed such an oversupply of moons. That
kind of knowledge was really an asset to his life.

In a complex modern society such as ours, we are con-
stantly being made aware of the wealth and diversity of
interests that surround us, and of the valued role that per-
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sonal and even quite eccentric interests play in the lives of
our fellow-citizens. For millions of men and women, baseball
statistics are much more important than the numbers that
appear in their statements from the bank. Millions find the
construction of model railroads more absorbing than the con-
struction of stock portfolios. Millions love dogs more than
spouses, at least their own spouses. Millions identify the end
(not to mention the purpose) of life with the attempt to
improve their golf scores.

These issues are serious to people, and thank God we live
in a country where they can be regarded as serious.

Now, if our elected officials really care about the people’s
welfare, and believe that it really can be served by taxing and
spending and planning and issuing guidelines for every con-
ceivable purpose, why don’t we see more government action
directed to assisting people with the really important busi-
ness of their lives?

Why doesn’t President Clinton go on record with a prom-
ise of 10 million more miles of model railroad track?

Why hasn't Congress taken steps to provide more
Northern Exposure websites, and to renovate existing ones?

Why isn’t more being done to encourage (and of course
to regulate) the use of gerbils in the home?

Why, when we dedicate millions of acres to the preserva-
tion of frogs and toads and wolves and goats, and of houses
where Lawrence Welk once slept, can’t we create even one
national monument to preserve a roadside Mystery Spot or a
threatened drive-in theater?

Why can’t my friend Carl get a grant from the NEA (or at
least the NEH) to expand and properly display his collection
of souvenir shotglasses? "

Why isn’t Nancy Drew included in that multitude of peo-
ple whom the president is always thanking in his State of the
Union address? Isn’t Nancy doing anything to help this coun-
try? Isn't she a healthy role model for young women? Or is
this merely the politicians’ normal, insensate discrimination
against literary characters, even characters that have pulled
themselves up by their socks and made themselves collectible?

Why are no funds appropriated to allow women and
minorities to acquire their fair share of celebrity autographs?

Why are no government fellowships provided to assist
young men and women from disadvantaged backgrounds to
become professional wrestlers or Elvis impersonators —
growth professions, both?

Why are so few midnight chess tournaments available to
residents of our great inner cities?

And why is so little being done on the Beanie Baby front?
Beanie Babies still have no regulated marketplace, no
national archives or museum, despite the fact that the
American people care a great deal more about Beanie Babies
than they do about grain futures or the achievements of
Dwight David Eisenhower.

Well, you see my point. But on second thought, I'm sorry

I brought it up. Some politician might actually be reading
this. —SC

Land gfﬂb — There are so many federal actions that
are disastrous to freedom that it may be hard to focus on this
one, but please try. This is a biggie. You all know what social-
ism is: the government owns the means of production. Land
is a major means of production. The federal government now




owns (or, more correctly, occupies) about 40 percent of the
land area of the United States, most of that in the resource-
rich West. The Constitution does not authorize large-scale
federal land ownership; indeed, it only authorizes federal
control of “such district (not exceeding ten miles square) as
may, by cession of particular States, and the acceptance of
congress, become the seat of the government of the United
States . . . and to exercise like authority over all places pur-
chased by the consent of the legislature of the State in which
the same shall be, for the erection of forts, magazines, arsen-
als, dock-yards, and other needful buildings. . .”

Thomas Jefferson, when he was president, was uneasy
about the Louisiana Purchase because of the questionable
constitutional authority for buying it, but authorized the fed-
eral government to buy it anyway, with the stated intention
of selling lands to pay off U.S. debts and for the creation of
future states. Later, new states were required, as a condition
for admission to the Union, to agree to exclusive federal dis-
posal of the public lands within the new state. In 1976,
Congress passed the Federal Land Policy Management Act,
which established the policy of the federal government to
retain all unappropriated lands for a permanent federal land
estate.

The original system of checks and balances built into the
Constitution had not been designed to stand against the
power the federal government would acquire as controller of
over half the land of the West. Here in Nevada, where we
live, the federal government owns 83 percent of the state’s
land; in Esmeralda County, a Nevada rural county, 98. 5 per-
cent of the land is federally occupied.

This is not enough federal control for Bill Clinton, who
announced a billion dollar per year federal “trust fund” for
the feds to buy up private property. Now introduced in the
Senate by Senators Mary Landrieu (D-La.), Trent “Vacant”
Lott (R-Miss.) and Frank Murkowski (R-Ark.) is S. 25, which
sets up such a program at less than a billion a year (but of
course the greens can lobby for an increase later after they
get it through). It would be an off-budget entitlement (that is,
it would be automatically renewed each year without con-
gressional oversight or hearings, and would not “count” as
part of the federal budget). Rep. Don Young (R-Ark.), chair-
man of the resources committee in the House, is preparing
his clone of the Murkowski bill to introduce early in
February unless he hears a lot of outraged cries against it.
And then, of course, there will be a bipartisan effort to pass
some version of the “trust fund” legislation.

Most of the land will be “purchased” at the point of a
fed’s gun from unwilling “sellers,” who will do so to escape
the legal expenses of a foredoomed condemnation after their
property has been rendered commercially worthless by fed-
eral land-use regulations. In Willing Seller Willing Buyer,
author Bo Thott describes how he got a list of names of prop-
erty owners who had sold property to the National Park
Service under FOIA. He had also sent a FOIA request to the
U.S. Forest Service and U.S. Fish & Wildlife, both of which
refused to send names, claiming the need for “privacy.”
Thott then sent a survey to the former landowners bought
out by the National Park Service. Of 1,110 forms delivered,
there were 404 responses. Of the former owners who added
comments (207), 74 percent were dissatisfied with their Park
Service deals. This puts the lie to any claim in the congres-
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sional bills that this federal government billion-dollar a year
slush fund will only buy from “willing sellers.” —DP & SS

Confict Of Visions — Few events offer a more opti-
mistic view that America might yet regain control of its gov-
ernment than the recent House impeachment debate. The
facts aren’t really in dispute; almost everyone agreed that
President Clinton acted in a highly inappropriate way. The
question is what remedy is appropriate. Almost everyone
seems to agree that he shouldn’t get off free, but that he
shouldn’t necessarily be removed from office. Given the lop-
sided nature of the vote — only five Democrats voted for
impeachment, only five Republicans against — the popular
view has been that this was another example of the collapse of
consensus, the bitter divisiveness of partisan politics in
America today. Perhaps, but another and far more positive
reading can be given to these events. That reading sees the
debate as the first (and given the likelihood of a Senate deci-
sion to censure rather than convict the president, likely only
temporary) reversal of the dominant quantitative view of gov-
ernment. Since the progressive era, the dominant intellectual
view of government has shifted from that of a dangerous but
necessary institution — one that must be carefully circum-
scribed and limited if it is to be kept in check — to that of a
positive force for social justice. In the former view, govern-
ment (as George Washington so eloquently warned) is like
fire, a necessary but dangerous servant. One does not use fire
indiscriminately — one carefully walls off fire from the rest of
one’s dwelling (the very concept of a “firewall” provides a
powerful metaphor for constitutional restrictions). Fire is kept
in special locations; not a spark is permitted in much of the
house. To use fire safely, separation and controls are essential.
That concept views the roles and powers of government as
qualitative — there are many good and valuable things that
government should not do (lest those powers flame up to
threaten other values) and other things that the federal govern-
ment should not do (those activities reserved for the states and
localities) and still other acts that one branch of government
might do that would be highly inappropriate for another. In
all cases, government is viewed as a wanton force that must be
kept carefully in check. The Constitution was a highly qualita-
tive document; it did not focus on quantitative goals such as a
balanced budget but rather to limit the activities of each
branch of government and of the federal government itself
vis-a-vis the states and the people. Our Founding Fathers
believed that there were many good things that government
should not do, many other good things that government
might do but that the federal government should not do. The
argument was that clear fire-breaks between fields of activity
would serve to limit government — to restrict the threat of
Leviathan.

That view now seems quaint. The Progressive capture of
the American intellectual class at the close of the 19th cen-
tury persuaded many that government was now an infinitely
variable and inherently good thing. Government was no
longer viewed as a dangerous threat but as an adjustable tool
to advance social justice. The removal of the firewalls — the
shift of focus from the areas where government should and
should not act to the quantitative issue of whether govern-
ment should do more or less — on housing, in transporta-
tion, to reduce poverty or racism or pollution — was a slow
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but relentless shift.

For many years, qualitative restraints checked this quanti-
tative bias. For example, as late as the Eisenhower era, politi-
cians felt that they must justify their expanded efforts in the
highway construction and education fields as “national
defense” actions, the one qualitative area always viewed as
legitimate. That fig leaf has largely today been abandoned as
conservatives and liberals alike seek more pork for their
districts.

Thus, the debate over Clinton’s impeachment and removal
from office may be viewed as simply revisiting the older
debate between the qualitative and quantitative visions of
government. Progressive liberals — largely but not solely
Democrats — seem to believe that while what Clinton did was
wrong, he certainly shouldn’t be driven from office. They
favor a punishment carefully calibrated to suit the crime —
some form of censure. Liberals here as elsewhere see govern-
ment as a quantitative device — one wants to do more or less
as the situation dictates. There is no question but that govern-
ment can act — the challenge is to ensure that the act is cali-
brated to fit the crime. Conservatives — mostly but not solely
Republican — seem to believe that what Clinton did was
wrong but are unsure whether they should (or given the parti-
san nature of congress, whether they can) actually remove him
from office. Most, however, resist the censure option, seeing
the only options open to Congress being the limited choices of
acquittal or conviction. To conservatives, government is a
qualitative issue, the Constitution separates clearly the two
branches of government and censure would blur that distinc-
tion, moving the United States decisively toward the parlia-
mentary form of government. To conservatives, the challenge
is not the quantitative decision about more or less, but the
qualitative question of whether to act or not.

Thus, the impeachment debate brings us back to this
neglected argument and may be the indication that America
may yet constrain Leviathan. The qualitative argument was
made very strongly in the House with the majority (certainly,
no pro-Clinton claque) seeming to see censure as a forbidden
option; the choice being a highly unlikely removal from
office or acquittal. One can only hope (this is written prior to
the Senate trial) that this viewpoint gains further strength.
Qualitative government may be controllable; quantitiative
government certainly is not. The outcome remains in doubt,
but it would be ironic if the primary item of note that history
records in the administration of President William Jefferson
Clinton is the re-opening of this most important philosophic
debate over the nature and design of government. Certainly,
whatever the outcome, America is likely to be the better for
resurrecting this long-neglected constitutional issue. =~ —FS

Libertarianism made simple — Here’s some-
thing I thought you'd like to know while you're meditating
on the meaning of this year’s income tax return.

A book published in 1935 observes that “out of a popula-
tion of 125,000,000 or more, there are but about 1,900,000
Federal income taxpayers.” One and a half percent. And that
wasn’t because everybody was out of work. Everybody
wasn'’t. The author, a proponent of limited government, actu-
ally regrets that the percentage isn’t higher. He thinks that a
higher percentage of taxpayers might exert “a political pres-
sure against spending.” Sixty-four years later, nearly every-

14 Liberty

body is caught up in the federal income tax system, and ade-
quate pressure against spending is yet to be seen. Why?

One reason is the government’s habit of using deficits to
disguise the extent of its spending. The budget is now said to
be “balanced,” or nearly “balanced,” but only because Social
Security taxes are used to “balance” it.

Another reason has to do with the psychology of eco-
nomic progress. So long as the enormous strength and resil-
ience of the capitalist system allows total income to rise even
faster than income taken in taxes (something that has hap-
pened in most years between 1935 and the present), the
income that people actually notice — their net, after-tax
income — may increase quite satisfactorily despite very large
increases in taxation. If I earned $50,000 last year and paid
$10,000 in taxes, but I earn $70,000 this year and pay $15,000
in taxes, I may not be inclined to object. I may not even
notice; the money will be silently “withheld” at its source.

A third reason is the multiplicity of taxes. Many people
pay more than 50 percent of their income to the government
(50 percent!), but few of them realize that they do. It's just a
trifling 6 percent on that six-pack of doughnuts you bought
at the convenience store, 3 percent of the assessed valuation
of your house (a whopper, but you only need to pay it once a
year), 35 percent to the feds (but what you actually see is
your $100 refund check), 5 percent to the state (ditto), 1.5 per-
cent to the city, that annoying “vehicle license fee” ... But
who’s adding?

It seems to me that the business end of libertarianism is a
very simple thing. It's all comprehended in these three
points. Help people to see them as they are, and you'll have a
revolution. —SC

IMF cant — For many years I have considered the
International Monetary Fund a harmful institution. Beyond
that judgment, made on economic grounds, I have felt a
vague distaste for it. Now, suddenly, the reason occurs to
me. It is the cant that pervades IMF documents and
speeches. The ratio of verbiage to substance is high.

Cant is derived from cantus, which is related to chant. It
refers to sing-songy, tedious, and even insincere jargon.
Vogue words pervade IMF publications. Current mantras
include transparency and architecture. Repeatedly the IMF
calls for greater transparency in government finance, bank-
ing, and even its own operations. It trumpets its own indis-
pensable role in shaping a new global financial architecture.
Unless you actually read the documents, you wouldn’t
believe how often and mindlessly these words recur, as do
the verbs cited below.

Quirks of style become grating. Repeatedly we read that
“directors” (or “ministers” or whatever) did this or that, the
formulation obscuring whether most, many, some, or a few
directors did so. And just what did Executive Directors,
Ministers, participants, or some committee do? They noted,
observed, recognized, welcomed, encouraged, endorsed,
stressed, cautioned.

They expressed serious concern; they underscored the
need for special emphasis; they recognized importance.
“Ministers reaffirm their commitment to the principles of
good governance . ..” “Ministers are following with interest
the ongoing process toward reaching agreement on key prin-
ciples of fiscal transparency . . .” “Directors were in agree-

continued on page 39




Deconstruction

The State
of the Applause

by R. W. Bradford

Promise them everything, but let them eat pork.

By all accounts, Bill Clinton’s State of the Union address was a masterpiece. It over-

whelmed his critics with the good news that the federal government, after decades of spending
more than its income, had a surplus last year and would be in the black for the next 25 years, and that this surplus can

be spent to cure just about every problem Americans face.

The day before the address, former Clinton aide Dick
Morris explained how the president writes his State of the
Union address. The first step, as is so often the case with
what Clinton does, is to conduct a poll. A sampling of voters
was given 300 new spending proposals and asked which
they liked best. The top 80 or so proposals are presented to
the president, who works the list down to a manageable 30
or so proposals. With the aid of his crack speechwriters, he
fashions them into an hour-long speech.

For those of you who missed the State of the Union
address, I list below its “applause lines” — the passages
where the president planned for (and received) ovations
from the Congress, or at least its Democratic members:

1. “the widows of the two brave Capitol Hill police officers
who gave their lives to defend freedom’s house,” i.e., the
Capitol

2. the “spirit of civility and bipartisanship”

3. the “largest peacetime economic expansion in our history”

4. the “lowest unemployment since 1957

5. “for the first time in three decades, the budget is
balanced”

6. “we are on course for budget surpluses for the next 25
years”

7. “the state of our union is strong”

8. “we must save Social Security”

9. “I propose that we make the historic decision to invest
the surplus to save Social Security”

10. “we should reduce poverty among elderly women”

11. “eliminate limits on what seniors on Social Security can
earn”

12. “We will save Social Security now”

13. “We shouldn’t spend any of [the surplus] . . . until after
Social Security is truly saved”

14. “guarantee the soundness of Medicare until the year 2020”

15. “affordable prescription drugs”

16. “Universal Savings Accounts”

17. “invest in long-term care”

18. “help our families deal with [aging]”

19. “lift the burden [of caring for us when we get old] off
our children”

20. “set aside 60 percent of the surplus for Social Security
and 16 percent for Medicare”

21. “open the doors of college to all Americans”

22. “reduce class size”

23. “invest $15 billion in public schools”

24. “end social promotion [in public schools]”

25. “[federal funding] for summer schools”

26. “end social promotion and finance summer schools”

27. “turn around [our] worst-performing schools or shut
them down”

28. require “teachers to pass performance exams”

29. “Let us bring excellence to every part of America”

30. the government should give parents “more choices in
selecting their public schools”

31. create 2,900 new “charter schools”

32. “all states and school districts must adopt and imple-
ment sensible discipline policies”

33. “modernize 5,000 schools”

34. “create 21st-century schools”
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35. “raise the minimum wage”

36. “strengthening enforcement of equal pay laws”

37. “Let’s give [Congress] a hand”

38. “quality child care”

39. “a tax credit for stay-at-home parents”

40. “extend Family Leave to 10 million more Americans
working for smaller companies”

41. “Congress should prohibit companies from refusing to
hire or promote workers simply because they have
children”

42. “a patients’ bill of rights for all Americans”

43. “a strong, enforceable patients’ bill of rights”

The first step in writing the State of the
Union address, as is so often the case with what
Clinton does, is to conduct a poll.

44. "protect the privacy of medical records”

45. “allow people with disabilities to keep their health insu-
rance when they go to work”

46. “Tipper Gore is leading our efforts here [with regard to
“Mental Health”]”

47. “take the tobacco companies to court — and with the
funds we recover, to strengthen Medicare”

48. “training opportunities for all Americans who lose their
jobs”

49. “a dramatic increase in federal support for adult
literacy”

50. “we have cut the welfare rolls nearly in half”

51. “help another 200,000 people move to the dignity and
pride of work”

52. “our greatest untapped markets are . . . right here at
home, and we should go after them”

53. “the new American Private Investment Company”

54. “the family farm”

55. “addressing” the “economic problem . .. out there in
rural America”

56. “solve the so-called Y2K computer problem”

57. “we’ve made sure that the Social Security checks will
come on time”

58. “make sure the Y2K computer bug will be remembered
as the last headache of the 20th century, not the first crisis
of the 21st”

59. “freer and fairer trading system for 21st century
America”

60. “we must ensure that ordinary citizens in all countries
actually benefit from trade”

61. “put a human face on the global economy”

62. “enforce our trade laws when imports unlawfully flood
our nation”

63. If Japan doesn’t stop exporting so much steel to the U.S.,
“America will respond”

64. “advance our prosperity in the 21st century”

65. “ban abusive child labor everywhere in the world”

66. “stop [the] brutal repression in Kosovo”

67. “stimulate the Palestinianeconomy, support our friends
in Jordan”

68. “defend our security wherever it is threatened . . . so

America can continue to lead”

69. “end nuclear testing forever”

70. give “Iraq a government worthy of its people”

71. “Captain Taliaferro!” (a pilot who helped bomb Iraq,
presumably to help give it “a government worthy of its
people”)

72. “reverse the decline in defense spending”

73. “sustained increase [in spending] . . . for readiness, mod-
ernization, and for pay and benefits for our troops and
their families”

74. “We must come through for [our veterans]”

75. “pay our dues to [the United Nations]”

76. “In China . . . [s]tability can no longer be bought at the
expense of liberty”

77. “pbring change and freedom to China”

78. “fortify African democracy”

79. bring “the blessings of liberty” to Cuba

80. “Sammy Sosa, you're a hero!”

81. 100,000 community police officers”

82. “the crime rate has dropped for six straight years”

83. imprison parolees who fail to “stay free of drugs”

84. “restore the five-day waiting period for buying a
handgun”

85. “prevent juveniles who commit violent crimes from buy-
ing a gun”

86. “Suzann Wilson of Jonesboro, Arkansas [one of whose
children was killed] .. . is here tonight, with the First Lady”

87. “keep our children safe”

88. “reduce greenhouse gases”

89. “save open space, ease traffic congestion”

90. “preserve places of natural beauty”

91. “the visionary leadership of the vice president”

92. “give more young Americans the chance to . . . serve
America in AmeriCorps”

93. “campaign finance reform . . . pass it again, quickly!”

94. “a stronger American democracy in the year 2000”

95. “Rosa Parks . . . We thank her!”

96. “Thank you, Rosa”

97. “make the Employment Non-Discrimination Act and the
Hate Crimes Prevention Act the law of the land”

98. “a census that uses modern scientific methods”

99. provide funds to teach English to “our new immigrants”

100. “For leading our Millennium Project, for all she’s done
for our children, for all she has done in her historic role to
serve our nation and our best ideals at home and abroad, I
honor her [Hillary]”

101. ” A hundred years from tonight, another American
president will stand in this place and . . . he — or she! —"

On average, enthusiastic Democratic senators and con-
gresspersons cheered him every 43 seconds, or once every 77
words. No wonder the news media figured the State of the
Union address was so wonderful! (Special thanks to the
White House website for identifying all the applause lines,
and shame on the news services, newspapers and other refer-
ence sources whose published text of the speech failed to
note them. Incidentally, if you want to log onto the White
House website, be sure to enter WhiteHouse.gov. If you acci-
dentally enter WhiteHouse or WhiteHouse.com, you get
pornography.)

As you can see, there was no more talk about how “the
era of big government is over.” Instead, there was proposal
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after proposal for more spending, along with lots of self-
congratulations, spiced by a few American heroes for the
audience to applaud and three opportunities for Democratic
congresspeople to give standing ovations to Democratic can-
didates for office in the year 2000.

When the dust had settled, according to a study by the
National Taxpayers Union Foundation, Clinton had pro-
posed increased annual spending of $288.3 billion, plus
another $39.2 billion each year in spending disguised as tax
credits. In all, he proposed new spending totalling $327.6 bil-
lion per year, or about $42 million for every word in his
address. The president proposed a total of 31 new spending
proposals, just one more than Morris had predicted.

The reaction of the media and of the American people was
just what the president had expected, thanks to the poll testing
all of his proposals. They showered the president with love.
Sure we can do it, we can have everything we want and it
won't really cost us anything to speak of. We'll just spend that
surplus. Never mind that the surplus exists because a recalci-
trant Congress resisted Clinton’s more ridiculous spending
proposals during the past years while riding an economy so
robust that all Clinton’s smarty-pants lawyers and regulators
can’t figure out how to regulate it. No matter that no one has

On average, enthusiastic Democratic senators
and congresspersons cheered Clinton every 43
seconds, or once every 77 words.

ever been able to forecast the coming year’s budget surpluses
or deficits with any degree of accuracy, let alone the deficits or
surpluses for the next 25 years. So let’s party!

To me, the most ominous passage came early in the speech:

America’s families deserve the world’s best medical care.
Thanks to bipartisan federal support for medical research, we
are now on the verge of new treatments to prevent or delay
diseases from Parkinson’s to Alzheimer’s, to arthritis to can-
cer. But as we continue our advances in medical science, we
can't let our medical system lag behind. Managed care has lit-
erally transformed medicine in America — driving down
costs, but threatening to drive down quality as well.

I think we ought to say to every American: You should
have the right to know all your medical options — not just
the cheapest. If you need a specialist, you should have the
right to see one. You have a right to the nearest emergency
care if you're in an accident. These are things that we ought
to say. And I think we ought to say, you should have a right
to keep your doctor during a period of treatment, whether
it’s a pregnancy or a chemotherapy treatment, or anything
else. I believe this.

A chill ran down my spine when I heard Clinton utter
these 172 words — one of the longest passages in the speech
without applause lines. The combination of a federal govern-
ment subsidy of medical research with a guarantee to all
Americans to whatever medical care they need, irrespective
of cost, is a recipe for skyrocketing medical costs. Any time
you subsidize a service and offer it in infinite supply to peo-
ple without cost, people will consume more and more.

Skyrocketing medical costs, of course, were the rationale
for the government takeover of the entire medical system
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that the Clintons proposed in 1993. Clinton’s solution, of
course, will only make the problem worse: medical spending
will rise until we can no longer afford it and it must be
brought under conirol by a bureaucratically-managed ration-
ing system, such as those in use today in Canada, Britain and
most of the rest of the industrialized world.

Ilive only a few miles from the Canadian border, and hos-
pitals in my area are overwhelmed by medical refugees from
Canada’s socialized medicine system, where the average wait

In all, Clinton proposed new spending total-
ling $327.6 billion per year, or about $42 million
for every word in his address.

for an MRI is 13 months, for example. When America’s sys-
tem is socialized, where will we go for decent medical care?

But no matter. These problems will probably not occur
until the Clintons are out of the White House, divorced, with
Hillary as an earnestly left-wing senator and Bill a professor
of government at some university with plenty of compliant
coeds.

Letters, continued from page 6

“remarkable” as well.

Especially amusing is Walker’s response to my criticism of
his discussion of Rand’s “Jewishness.” I did not “complain that
eleven pages on the Jewish influences is already too much.” I
complained that he devoted so much of those eleven pages to
impertinent information.

I pointed out that insofar as his passage about Rand’s last
name is comprehensible at all, it is irrelevant. He counters by
ignoring his original argument and posing a new one: that “all
educated middle-class people of the era of Rand’s youth,
Jewish or gentile” were familiar with the term “Rand.” This is
proof of Rand’s “Jewishness”!

In fact, Walker has a genius for missing the point. He finds it
incomprehensible that I was unimpressed by his observation
that Rand’s use of the word “evil” 220 times in Atlas Shrugged (a
work of perhaps 500,000 words) is “staggering,” pointing out
that he is “journalist who likes solid data.” Well, I like solid data
too. To cite the number of times the word evil appears in a book
without any attempt to put that number in context is not to pro-
vide “solid data.” If we are to know whether the number of uses
is “staggering,” we have to know how frequently the word
appears in other long novels with powerful moral themes.
Hence my reference to Tolstoy et alia. Without context, all we
have is an unsupported and, again, irrelevant opinion.

There is a limit to the attention that anyone needs to pay to
such “data” and opinions, no matter how “amazing” they may,
for various reasons, turn out to be. So I will conclude by admit-
ting that one of the most attractive features of Walker’s book is,
indeed, its modest refusal to consider itself a scholarly work. O

CORRECTIONS

In the January Liberty (p. 16), we reported that “a state legislator in
Vermont won the Republican primary and chose to be listed on the ballot
as a ‘Libertarian Republican.”” In fact, a libertarian activist won the pri-
mary and chose to be listed on the ballot as a “Libertarian Republican.”

In a photo caption in the March Liberty (p. 27), the price at which a
large quantity of Ayn Rand manuscripts was sold at auction was reported
as $433,000. The actual price was $442,500.
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New and Improved
Democracy

by Stephen Cox

There are neither Republicans nor Democrats — just Pollocrats.

Whom would you rather have in the White House — a pathological liar or a crazed

environmentalist?

It’s a close call, especially when the environmental wacko also has a hard time distinguishing truth from falsehood.

On purely practical grounds, therefore, I can’t feel too bad
about Clinton’s ability to escape scot-free from the Lewinsky
scandal.

But on other grounds, I do feel bad. The mixture of
Democratic scum and Republican treacle served up at the
“trial” is not the tastiest concoction I can think of. I'm
revolted by the Democrats’ habit of responding to every
issue by just hauling off and lying, and I'm astonished by the
Republicans’ total inability to prosecute an open and shut
case of perjury without hanging out banners proclaiming
their willingness to make a deal with the defense.

I'm especially disgusted by an idea that prevails on both
sides of the congressional aisle, the idea that the United
States is a plebiscitary democracy, and the most absurd form
of one — a government in which questions of truth and jus-
tice are decided by instantaneous popular opinion polls.

A plebiscite, a direct vote of the people on a governmen-
tal measure or question of policy, is bad enough in almost
any form, for almost any purpose. The framers of the
Constitution would have none of this nonsense. Their system
provided only for popular elections of men, and as few of
those as possible; it made no provision for popular elections
to settle issues. The Constitution stipulates that even its own
ratification is to be by “Conventions of nine States,” not by
plebiscite, much less by national plebiscite. The idea was to
keep immediate decision-making power out of the hands of
the populace.

This was partly because the framers had, in general, very
little respect for the political astuteness of popular opinion,
but mainly because they had enormous respect (respect
sometimes amounting to panic and fear) for the political

savvy of popular leaders. They wanted to prevent plausible
scoundrels and demagogues like William Jefferson Blythe
Clinton from getting the people to vote their self-
aggrandizing schemes into law.

It was a prescient policy. In the two centuries that fol-
lowed the adoption of the United States Constitution,
Europeans of every political description discovered how
easy it was to institutionalize radical democracy, monarchy,
the Empire of Napoleon, fascism, communism, any old thing
you wanted, by getting “the people” to approve their lead-
ers’ bright ideas. American do-gooders latched on to plebi-
scites (“initiatives” and “referendums”) as means of banning
customs that they didn’t like (e.g., consumption of alcoholic
beverages) and of getting money out of corporations that
they couldn’t get by going to the courts or legislatures.

So the plebiscite went on its merry course. There was one
thing about it that might have surprised the founding
fathers: it was commonly used, not as a means of overthrow-
ing the established powers, but of solidifying their control.
“The people” proved remarkably suggestible. They tended
to grab onto the ideas of whoever happened to be in the sad-
dle. The rider’s authority might stem from the formal power
of political officials or from the de facto power of a social oli-
garchy, such as the modern-liberal oligarchy (big media, elite
colleges, mainstream religions, corporate and union leaders,
Democratic Party operatives) that largely controlled the sup-
ply of information in the United States after about 1910.
Whatever; the people tended to go along.

By the 1980s, the de facto power of the modern liberals
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was so firmly entrenched that even the electoral victory of
Ronald Reagan, which placed him in formal and, to a degree,
in real power, was insufficient to accomplish his goal of roll-
ing back the modern-liberal establishment and all its works.
Outside the compounds of that establishment, its signature
programs (e.g., high taxes, affirmative action) were almost
universally detested. Republican candidates ritualistically
pledged to destroy them, and they often got elected on that
pledge. But nothing happened. Taxes remained high; affir-
mative action remained smugly omnipresent.

At this point, the American ideological right began to
contract an intense (though unwonted) passion for plebi-
scites. In state after state, right-wing forces used the initiative

The idea prevails that the United States is a
plebiscitary democracy, and the most absurd
form of one — a government in which questions
of truth and justice are decided by instantaneous
popular opinion polls.

and referendum to circumvent weak or hostile judges and
legislators and write their own will into law. It was one of
the few times in modern history in which plebiscites have
been used to unsettle established power.

So far, however, affirmative action and other highly
unpopular modern-liberal institutions have suffered little
practical (as opposed to moral) damage. The plebiscite, as it
turns out, works much better to preserve than to destroy.

Thus, according to a John Zogby poll released at the end
of January, 62 percent of “likely voters” (who are tradition-
ally more favorable to Republican causes than mere “vot-
ers”) believe that Clinton lied to the grand jury, and 55
percent regard this as “impeachable.” But that’s not the end
of Slick Willy. It's a different story when it comes to throw-
ing him out. Whatever “likely voters” may think about
Willy’s character, just 25 percent of them want to hurl him
from the Oval Office.

Consider another recent poll. People were asked what
women they most admire (most admire, mind you!), and
Hillary Clinton and Monica Lewinsky ended up tied for first
place. Why? Because people have heard of Hillary Clinton
and Monica Lewinsky. They’re already on the lot. Should
they stay? Sure, why not; what’s the problem? It’s essentially
the same answer that the French gave to Bonaparte.

Clinton started out in the Lewinsky scandal with two
enormous advantages:

Advantage 1: The Republicans, despite their traditional
distrust of popular and democratic rule, had come to believe
in plebiscites. Most of them had participated in Reagan’s
smashing popular victories and in their party’s enormous
congressional victory in 1994. They had all witnessed the
easy adoption of anti-tax and anti-affirmative-action initia-
tives in the states. Many of them could not imagine life in a
situation in which a politician would need to act against a
public opinion poll. When such a situation arose, their gestalt
just wasn’t up to it, not to mention their zen. Once Clinton
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got ahead in the polls, their morale was shot. It may stay
shot.

Advantage 2: Clinton’s pack of political hacks had had
years of practice in the delicate art of massaging the voters
and being massaged, in return, by daily and even hourly
inputs from focus groups and opinion polls. Clinton and his
political prostitutes had learned how to behave as profes-
sionally as real prostitutes do. They had learned how to com-
bine the appearance of submission with the reality of
domination. They had learned how to lead their customers
on, how to manipulate their every wish, how to supply just

-enough gratification to keep them coming back for more.

Since his Arkansas days, when he lost a gubernatorial
race and then “apologized” his way back into the executive
mansion, Clinton had understood that a lot of customers
don’t want sex at all, that what they want is just the laced-up
boots and the see-through underwear. He knew that political
paramours like to hear feigned confessions whispered with
coy little smirks, confessions as void of content as the spank-
ing fetishist’s breathy whisper that he’s been a bad little boy
and deserves to be punished. By punishment he does not
mean being fired from his job; he means another episode of
“risky” sex. To a good many voters, and certainly to himself,
Clinton’s ability to get into scrapes merely intensifies his
peek-a-boo attractiveness — as revolting as it is to at least 25
percent of the populace.

The results of this PG-rated farce are sad, but they're also
funny. If it wasn’t so sickeningly stupid, we’d all be laughing
our heads off. Here is a president who is completely discred-
ited (except in the public opinion polls), and who seems to be
enjoying nearly every minute of his “plight.”

And here are his judges — congressmen who spend
every waking hour doing things that the Constitution gives
them no power whatever to do, responding to questions
about the impeachment ceremonies with a timid “I'm not
sure this is Constitutional” — followed by pious ejaculations
about the importance of getting back to work on the salva-
tion of Social Security, a trillion-dollar toy that they have no
Constitutional permission to play with at all. Well, the
Constitution looks good in the polls, and so does saving
Social Security, so they must have something to do with one
another. At least we’ll indulge that fantasy.

But the real joke is that these profound scholars and mor-
alists are in fact quite loyal to the Constitution. It may not be
the Constitution of 1787, but it's the Constitution of the
United States in this the Seventh Year of Clinton; and it’s a
Constitution that is very easy to understand, because it has
only one article: “You can get away with whatever the polls
allow.” i/

Ralos

“Would you care to change your order to scallops, sir? — Your lobster
ran away.”
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First Amendment Watch

The Rape of Free Speech

by Richard Platte

Free speech isn’t secure even in a college town. Fortunately,
a brave businessman and a principled lawyer can defeat the

forces of censorship.

It was five or six o’clock when Larry Daugert approached me. I was sitting in The Top

of The Towers cocktail lounge, in the area reserved for the lawyers who meet there after work to
have a drink and look out at downtown Bellingham and the bay from the highest spot in the city. Some of the Towers

bar associates follow a “five o’clock rule”: no discussion of
legal issues and other lawspeak. I'm not one of them. That
evening, at least, neither was Daugert: he asked me if I'd con-
sider trying The Newstand Case.

I had read about The Newstand Case in The Bellingham
Herald, so I knew that some very important somebodies were
busting blood vessels over a purportedly pornographic mag-
azine called Answer Me!, which was sold at Bellingham's
only newsstand. In fact, they raised such a fuss that they had
the owner and manager of The Newstand, Ira Stohl and
Kristina Hjelsand, arrested and charged with felony offenses.
And I knew that most likely there wasn’t much else in the
Herald articles that was accurate.

Breean Beggs, the young attorney who had been represent-
ing Stohl and Hjelsand, was working with the American Civil
Liberties Union, which had provided legal briefs and other
support. Beggs and his clients hoped the charges would be
dismissed at the trial court level or in the course of an appeal,
thus bypassing a jury trial. But Daugert, a senior partner in
Beggs s firm, felt that in the event of a trial, Stohl and Hjelsand
should have an experienced trial lawyer (or two) on their
team. He knew of someone with trial experience whom he
thought would take the case on a pro bono basis. Someone
whose libertarian political views he’d heard at The Towers.

Me.

I told him I'd think about it. The next day, Breean Beggs
called to invite me to a strategy meeting with Stohl, Hjelsand,
Beggs, and three other outside attorneys assisting Beggs.

The Warnings

Gary Rusing, my partner of 23 years, warned me not to
take the case. He believed that our practice could suffer from
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the sort of negative publicity one is liable to get for defend-
ing supposed pornographers. I explained to him that the case
presented an obligation to do what my oath of attorney
required me to do, and that since I was the only experienced
litigator involved, I couldn’t justify not helping. He said he
understood and would support me.

That same week, I ran into my friend, Randy Watts, chief
civil deputy prosecutor for Whatcom County. He warned me
that the county prosecutor would never back down, that the
magazine was clearly obscene, that it promoted violence
against women and children, and that I'd never be paid for
my efforts. I told him that although I hadn’t yet read the
magazine, no one seemed to be suggesting that the contents
were defamatory or could lead to panic in the streets.

“Tell your boss I'm taking the case,” I said.

“He already knows,” Watts replied.

Forming the Dream Team

Although I'd tried many cases before juries since admis-
sion to the bar in 1972, I hadn’t represented anyone charged
with a serious crime in at least 15 years — and [ had never
represented anyone who had been accused of selling some-
thing legally obscene. I figured that the three lawyers assist-
ing Beggs (two of whom would later drop out) knew more
about contemporary criminal law and procedure than did 1.
But they didn’t have much experience with juries. I did.

At the time, the only work in progress involved legal
briefings (designed to win the case without having to go to
trial) and the plea bargain discussions. Although no trial
date had been set, I was worried about how much time we
had to prepare for trial. We had a lot of ground to cover:




interviews of the state’s witnesses, locating our own wit-
nesses (bookstore owners, teachers, librarians, rape victims,
and others who could testify to the artistic, educational, and
political value of the magazine), and much, much more. If
the pre-trial motion to dismiss the charges failed, and if the
Washington Court of Appeals and Supreme Court refused to
review it, the trial would start within a few months.

If we were going to win at trial, two things had to happen
quickly. First, I needed to find another experienced trial law-
yer to represent one of the defendants. Someone who would
outwork the prosecutor’s office whether or not he got paid.

One day in early 1995, a Bellingham Police
Department detective showed up at The
Newstand in response to a complaint from a cus-
tomer about an issue of a zine that dealt with
rape.

Someone like Doug Shepherd, an Everson lawyer with a
strong sense of justice and an admirable work ethic. After
talking to the members and staff of his firm, Shepherd
agreed to represent Kristina Hjelsand. We agreed that he
would be lead trial counsel for her, I would be lead trial
counsel for Ira Stohl. Each of us would be responsible for the
makeup of our respective teams.

For my team, I selected two attorneys I'd worked with in
other cases, Steve Hager and John Anderson. Steve and John
were a couple of closet libertarians who relished any oppor-
tunity to expose the emperor’s new clothes. John once sat
quietly through a court hearing while a probation officer of
the Whatcom County District Court testified that John's
client had refused to comply with the terms of probation
imposed upon conviction of an alcohol-related offense.
John'’s client, he testified, refused to meet with the probation
officer, failed to provide urine for analysis, and generally
acted in a contemptuous manner. He ought to be put in jail,
the probation office concluded. John’s client hadn’t even
bothered to show up for the hearing, the judge observed — a
fact that would result in imposition of additional sanctions
for contempt of court, on top of his problems with his proba-
tion officer. At last it was John’s time to speak. He stood up,
and in a deep bass voice slowly and distinctly told the court
that his client had no interest in the outcome of the hearing,
as he had died — perhaps from the effects of abstention.

Steve Hager was John Anderson’s partner and a long-
time friend of mine. He’d been a bright light in the philoso-
phy department at Western Washington University, until the
Vietnam War and the draft led to his joining the Merchant
Marine. Steve had also worked as a bartender, a chef, a real-
tor, and an artist. He had become a lawyer the same way
Abraham Lincoln did — by “clerking” under a lawyer (his
other partner, Frank Atwood). Steve was my “detail man”:
with him on board, we would make no procedural mistakes.

Pat Lakey, who had been involved in the case from the
beginning and who had criminal defense experience, was on
Doug’s team. Pat assisted with legal briefing and procedural
matters. Just before trial, Jill Bernstein, who had considerable
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criminal defense experience, also joined Doug’s team.

Breean Beggs would not participate in the trial except for
the defendants’ motion for dismissal and preparation of jury
instructions and related briefings.

None of us would ever bill our clients for our services.
But all of us would keep time records so that we might
recover attorneys’ fees from the county or state. If our clients
were acquitted and the jury awarded damages in the civil
suit Beggs had filed in federal court against the prosecutor
and the county for violating our clients’ civil rights, we
might collect.

Before long, local lawyers dubbed us the “Dream Team.”

The second thing we had to do quickly was submit a final
plea bargain offer to the county prosecutor, with a deadline.
In my mind, we had already spent too much time talking
about plea bargains. The prosecutor had repeatedly said that
he would not dismiss the charges unless Ira and Kristina
promised to not sell that magazine — “or anything like it.”
The defendants steadfastly refused to let the prosecutor dic-
tate what publications they could sell. The only “plea bar-
gain” Ira and Kristina would accept was dismissal of the
criminal charges in exchange for their dismissal of the civil
claim. So that became the final plea bargain offer. The dead-
line for acceptance passed; the prosecutor’s only response
was a resounding silence.

The Ira Stohl Story

Ira Stohl had been in trouble with the law before. He was
arrested in Buffalo in 1969 on a charge of “obstructing govern-
mental administration.” His offense? He had been in a house

A few days later, the county prosecutor called
Ira and Kristina into his office, where he warned
them that if they ever sold another issue of
“Answer Me!,” “or anything like it,” the prose-
cutor would hit them with felony charges.

where two police detectives busted in, yelling that they
wanted someone who didnt live there. The people in the
house, including Ira, asked the officers what they were doing
and whether they had a warrant. They were all arrested. None
of them was subsequently convicted of anything.

Ira was in his mid-40s. He was born in Brooklyn, where
his father owned a small printing shop. Ira grew up loving the
smell of ink. He had a lifelong love of reading, and when he
later moved to California, he became a regular customer of a
newsstand in Santa Rosa called Sawyer’s News, a community
fixture since the 1930s. Ira had become acquainted with the
owner, whose grandfather had started the business. It struck
Ira that there weren’t many newsstands left in the areas where
he traveled. So he started talking to owners of newsstands
about the business wherever he came across one, learning
everything he could about how they were operated, the kinds
of things that distinguished a real newsstand from just a place
that had a few magazines and newspapers for sale. He edu-
cated himself about what he’d have to do to establish the best
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newsstand anywhere on the West Coast.

By 1989, Ira was ready. He invested his life savings in a
newsstand in Bellingham. It seemed like the sort of commu-
nity where he’d like to live, and a place that seemed to have
the kinds of people who enjoyed reading enough to make his
little business prosper. In March of 1990, Ira opened The
Newstand, a place where a customer could purchase a maga-

capsule summaries of perhaps as many as 2,000 zines. The
Newstand had a section for zines, which is where Answer
Me! was located.

The decision as to which zines to order was made
based on customer requests. But Ira and Kristina could
not always predict what new titles customers would
want. So they would decide which titles they thought

their customers would

zine or newspaper from

thousands of titles.

want to read and stock

Ira worked day and
night, often seven days
a week. Ira’s friend Phil

"~ WELCOME 70 WHATGOM COUNTY ! -
SToP WERE FOR E
INQUISITION !

the shelves accord-

ingly.
There was a wrinkle,

had originally been Ira’s
partner, but Phil was
about 15 years older
than Ira and Phil had
poor health because of a
heart condition. He had
to have a heart trans-
plant in 1990. Ira told
me that Phil actually
wrote the computer pro-
gram for the store while
he was in intensive care
at the University of
Washington  Hospital.
Phil died in July 1991.
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Ira, working alone for

many months, all day every day, managed to keep the little
newsstand’s doors open.

The Newstand Inventory

By 1996, The Newstand stocked about 4,000 periodicals,
ordered through ten or so major distributors (with some
magazines obtained directly from the publishers). Ira
explained to me that half of the periodicals (the best-known
ones, like Vogue) were sold to the store by local or regional
distributors.

The Newstand carried a few “adult” titles. Ira
explained to me that in the magazine industry, periodicals
like Playboy are categorized as “sophisticates.” “X-rated”
magazines (like those sold at adult bookstores) constitute
a separate category. The Newstand never sold such
publications.

The magazine that got The Newstand in trouble fit into a
different category: it was a “zine.” Basically, a zine is a home-
made, cheaply produced publication that features alterna-
tive, offbeat, or radical material. Often, a zine consists of one
person’s thoughts, diatribes, or rants. Nowadays, anyone
with a computer and the right software can publish a zine. I
don’t remember where I read it, but the notes for my open-
ing statement at the beginning of the trial contain the follow-
ing quotation:

Fortunately, the citizens of this country do not get news and

opinion from the orthodox media alone. Thanks to free

enterprise, the nation actually enjoys such fear-inspiring

things as desktop publishing, the Internet, videocasettes,

shortwave radio . . . and zines.

Ira said there was even a zine on zines called Fact Sheet 5,
a well-known and nationally distributed zine that contained

any unsold copies of
previous issues for return to the distributor. The procedure
varied from one distributor to another, further complicating
the process.

Usually, Ira put the unordered publications on the shelf
to see if anyone would buy them. As some zines have very
small circulations, the store relied heavily on the distributor
to decide which issues to sell.

A Visit With the Prosecutor

One day in early 1995, a Bellingham Police Department
detective showed up at Ira’s store in response to a com-
plaint from a customer about a publication, Answer Me! The
Rape Issue, which dealt with rape — date rape, prison rape,
the consequences of rape upgih its victims, and the thought
processes of rapists and cbild molesters. The detective
asked Ira if he was familiar with it. Ira said that he was
merely aware of its subject. Ira asked the detective if the
magazine was legally “obscene.” The detective said that he
didn’t know.

A few days later, the county prosecutor called Ira and
Kristina into his office, where he warned them that if they
ever sold another issue of that magazine, “or anything like
it,” the prosecutor would hit them with felony charges.

But Ira was not about to be cowed by the prosecutor’s
threats. When he returned to his store, he took all the
remaining copies of Answer Me!, stacked them on a table,
and wrapped a chain and padlock around them. He topped
it off with a sign suggesting that the local prosecutor had
decided to suspend his customers’ First Amendment rights,
and consequently the magazines were not for sale. Within a
few days, several uniformed police officers arrived and con-
fiscated the store’s books, records, and computer disks, as
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well as the offending zine. Ira and Kristina were charged
with “promoting pornography.” And so began this tale of
two trials.

Answer Me!, The Rape Issue

Ira explained to me that this zine was sold to the store by
a distributor based in New Mexico, which distributed zines,
as well as musical magazines, “eco’” magazines, and other
titles that had smaller markets or involving publishers that
worked through numerous distributors. Answer Me! was not

When Ira returned to his store, he took all the
remaining copies of “Answer Mel,” stacked
them on a table, and wrapped a chain and pad-
lock around them. He topped it off with a sign
suggesting that the local prosecutor had decided
to suspend his customers’ First Amendment
rights.

published on a regular basis, and each issue explored a dif-
ferent topic. Other issues addressed topics like serial mur-
der, suicide, and racism.

Answer Me! The Rape Issue had sold out nationwide. Sales
zoomed from 2,000 to 15,000, which was astounding for a zine.

The prose style of the magazine was raw — sometimes
referred to as “trauma journalism.” I doubt that anyone in
the prosecutor’s office or, for that matter, anyone on the
jury, had or would ever have the time to read carefully the
magazine that had created so much officious meddling. I
couldn’t blame them: it featured 42 articles covering 131
pages of small print, laced with gutter language, a few car-
toon-like illustrations, and police investigation photographs
of the sort one might find in True Detective. Much of the text
was so rank as to be unreadable, and I never did understand
why anyone would buy the thing, much less read it.

What was interesting was its theme: that the war cry of rad-
ical feminists like Andrea Dworkin — all sex is rape and all
men rapists — was not just wrong-headed, but evil; that their
attempts to deny First Amendment rights to those who disa-
greed with them were dangerous; that real rapists and child
molesters were not “normal” or sympathetic types, but mon-
sters who lived to prey on those who were vulnerable; and that
the best defense against rape and child molestation was tactical
knowledge and a willingness to exercise one’s right to self-
defense. “This issue’s disclaimer” appeared on the inside cover:

To honestly deal with the topic of rape — particularly when

it comes to the rapist’s psychic landscape — we felt it neces-

sary to use graphic language and imagery. Performing
some of the acts described herein can land your tushie
behind bars, so we don’t advocate trying any of them. (is
that OK, Your Honor?) Dedicated to your mother. Your

wife. Your sister. Your daughter . . .

There were articles written from the point of view of rap-
ists and molesters — articles that the state’s experts felt were
“unfair.” There were articles written from the point of view
of actual rape victims, one male and one female — both of
whom testified at trial for the defense.
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The prosecutor pounced on one in particular cailed
“Prey.” The article begins with the following statement
attributed to “Pedro ‘Monster of the Andes’ Lopez, who
raped and slaughtered at least fifty young females”:

“I lost my innocence at age eight, so I decided to do the
same to as many young girls as I could. . . . I like the girls in
Ecuador. They are more gentle and trusting, more innocent.
They are not as suspicious of strangers as Colombian girls.”

The first two and last paragraphs of the article pretty
well say it all (or maybe it’s just all I can stand to recount):

To put it kindly, you aren’t a ladies” man.

Women have laughed at you since junior high. You're a
twenty-six-year-old security guard. You smell like tomato
paste. You live with your grandmother and think that wres-
tling is real. You hang out in pawnshops, comic-book stores,
and public parks. You drink beer, watch game shows, and
fuck little girls. You collect knives, razors, guns, and cherry
bombs, but you've never slept with an adult woman. You're
immobilized by shyness. And even if you weren’t shy,
you're still homely.

Now be quiet and die like a good little woman. Nobody
can take you away from me now. That’s because there’s no
longer any “you” left. I've taken it all. First your virginity,
then your life. That pussy will get you into trouble every
time.

One of our witnesses, Janice Garfield, a public library
aide in Beaverton, Oregon, carefully prepared a helpful and
accurate synopsis of the zine’s contents. Another article that
especially offended the prosecutor and his complainants was
described by Ms. Garfield as follows:

ARTICLE, PAGE 63: “The RAPE Game!”

Hlustrations: Numerous small cut-outs from photos
(switchblade, scissors, bullets, photos marked “predator”
and “prey”), numerous small sketches which constitute
game board markings, four-sheet fold-out of game board
marked with numerous small sketches of “bad guy” rapists
and “good guy” rescuers and rape victims.

Summary of Text: Instructions on how to play board
game, directional cards for playing game.

Analysis: Text of directional cards is very ironic/sarcastic.

Elements classifiable as “prurient”: None.

The Whatcom County prosecutor also attacked an article
called “Quality Time.” In Ms. Garfield’s words, the “author
dramatizes the interior monologue of a child abuser who
assaults and kills a female child” and “utilizes the technique
of first person narration to prevent the reader’s psychological
distancing from this criminal and his crime.” For example:

I'm really gonna make you cry. You're going to cry so much

more, you'll think your eyes are going to melt. Those cry-

baby tears are going to burst open your eyes and rip deep
red streaks straight through your face. You are absolutely
doomed, my sweet thing. I'm gonna hurt you so much.

The cover of the magazine had particularly infuriated
our opponents: it was a cartoon depiction of a cocktail wait-
ress with a black eye, with wolves lurking in the back-
ground, and a caption that read “I deserved it.” This was, of
course, intended as satire.

The Criminal Trial
The prosecutor. Whatcom County Prosecutor David S.
McEachran would try the case himself. McEachran was
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much more than an administrator. He liked to try cases. He
knew how to present a case in a way that was credible and
understandable to juries. And he seldom lost. I'd known
Dave for many years and I liked him. There had been times
when I'd questioned his judgment, though, and this was
surely one of them.

The judge. There are three superior court judges in
Whatcom County. Before I'd signed up as trial counsel, the
wife of one of them wrote a letter, published in the local
newspaper, condemning Goad’s magazine and the folks who
sold it. That judge recused himself. The other two judges
were eliminated by reason of “affidavits of prejudice” filed
by the prosecutor against one of them and by the defendants
(via Beggs) against the other. So it was that Skagit County
Superior Court Judge Michael] Rickert came to serve as our
trial judge.

All T knew about Judge Rickert was that he had been a
prosecutor, but was considered to be above the puritanical
prejudices common to prosecutors. He was “a regular guy”
— he drank alcohol, he had a sense of humor, he followed
college football, he played golf, and he wasn’t prudish. I
immediately liked him, and still do.

Early on, it became clear that Judge Rickert would not
dismiss the charges against our clients. He felt it was impor-
tant that our local community apply its standards to decide
whether the magazine was obscene, and that a jury trial was
the only way to accomplish that.

The setting. At various times during the course of the trial,
two or three television news cameras appeared in the court-
room. There were no empty seats. Toward the end of the
trial, plainclothes detectives stood shoulder-to-shoulder
along the walls, occasionally showing their holstered hand-
guns and badges (a message to the jury?).

The Strategies. There were two ways to win the case: (1)
establish that Ira and Kristina had not had the requisite
“knowledge” of the contents of the magazine before any
issues were sold; and (2) establish that the magazine was not
legally obscene.

The “knowledge” strategy was clearly the easiest and the
prosecutor knew it: just before charges were filed, he sent an
undercover sheriff’s deputy (a member of the Northwest Drug
Task Force) to The Newstand to attempt to buy the magazine.
He failed, although his admission at trial that he told the clerk
that it was unfair that people weren’t allowed to buy the mag-
azine made for an interesting cross-examination.

Jury Selection. The purpose of the jury selection process,
called voir dire, is to reject potential jurors whose attitudes
seem at odds with some important aspect of your case. The
best approach involves asking open-ended questions that lead
to (preferably) honest discussions about perceptions, values,
and experiences that disclose a juror’s ability to fairly weigh
facts (evidence) and apply the law (received from the judge in
the form of “instructions”). One seeks to empanel as many
“open-minded” people as possible. Attorneys may mount
only a limited number of peremptory challenges (six in a crim-
inal case, three in a civil case) which they need not justify to
the court. In the end, no attorney ever really selects a jury.

Four of us, and McEachran, participated in voir dire. It
seemed to me that the other attorneys, including McEachran,
had been thorough and that it was pretty clear which jury

members might pose a problem for us. So I asked rhetorical
questions intended to educate and persuade. Questions a
libertarian constantly asks. I also had an enjoyable conversa-
tion with the only three members of the panel (out of about a
hundred) who had read the.works of Jonathan Swift — in
particular, his essay “A Modest Proposal.” None of the three
made it onto the jury. So much for satire.

Opening Statements. The purpose of an opening statement
is to tell a story — the story of the case and your client. The
story must arouse the jurors’ interest and sympathy, but it
must also tell the truth, as credibility usually determines the
outcome. My opening statement covered Ira’s background,
the operation of the store, and the theme of Jim Goad’s zine.
I wove into the narrative some ideas from an article by
Wendy McElroy from the pages of Liberty that echoed
Goad’s thesis. When I told the jury Ira Stohl’s story, and then
about the political nature of the magazine and the case, one

Although I'd tried many cases before juries
since admission to the bar in 1972, I hadn’t rep-
resented anyone charged with a serious crime for
at least 15 years — and I had never represented
anyone who had been accused of selling some-
thing legally obscene.

of the Crisis Center supporters exclaimed: “He’s trying to
turn this into a political debate!”

The Wood Shed. Trials begin with the judge ruling on
attorneys’ motions that set forth matters the proponent does
not want mentioned before a jury, as well as citations to
legal authority to support them. The motions seek to prevent
any mention before the jury of something considered harm-
ful to a party’s position, and thereby avoid objecting to it in
court — which frequently takes place after the jury’s already
heard most or all of it. One of the state’s motions called for
the jury to remain unaware that Ira and Kristina were
accused of felony offenses. The state didn’t want the jury to
know that such offenses carry a penalty of five years in
prison and a $5,000 fine. We knew that if our clients were
found guilty, the prosecutor would ask for prison time and a
large fine. Incredibly, the judge granted the motion.

Nonetheless, I managed to refer to “felony” charges twice
during my opening statement (unintentionally: the ruling had
just been made, the references were in my notes, and as is
often the case during a trial, I was in a “zone” — and those tv
cameras could’ve been a nice distraction, too). The judge
admonished me, but conceded that my violation of his ruling
had no doubt been inadvertent. I assured him that was the
case, and that it was the first time I'd ever been in a courtroom
when I could say “fuck” but I couldn’t say “felony.”

The State’s First Witness. Marcus Malloy, a young man
from California, had come to Bellingham to visit his girl-
friend. The girlfriend’s roommate was upset by a magazine
she saw on a rack at The Newstand. A quick skim of the con-
tents suggested to her that the magazine promoted violence
toward women and children (the prosecution’s theme of the
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case). Malloy went to The Newstand with his girlfriend to
look at the magazine himself. He flipped through Answer
Me!, and was offended by what he saw. Malloy complained
to a clerk, then purchased a copy, delivered it to the
Whatcom County Crisis Center, and then left town. Just
before trial we learned that he’d been convicted of theft in
California in the year since he’d been in Bellingham. So I
asked him if, during the past year, a year in which he found
the time to commit a crime, he ever found the time to read
the magazine. He said he hadn't.

The Detective. Following a complaint from the Whatcom
County Crisis Center, Detective Mark Green of the
Bellingham Police Department interviewed Ira and Kristina.
Detective Green previously served on the Crisis Center’s
board of directors. He testified that Ira and Kristina told him

The purpose of an opening statement is to tell
a story — the story of the case and your client.

that they were “generally aware of the contents of the maga-
zine” (a characterization of their statements that sounded
uncannily similar to the language of the law).

John Anderson cross-examined the detective on behalf of
Ira Stohl. John repeatedly asked him if it was true that Ira and
Kristina had specifically told him that neither of them had
read the magazine, but were merely aware that the magazine
dealt with the subject of rape because that’s what they saw on
the cover. Green repeatedly answered yes. Then, in response
to the prosecutor’s questioning, the detective repeated his ear-
lier testimony that the defendants had stated that they were
generally aware of the contents of the magazine. Detective
Green did not appear to appreciate that there was any differ-
ence between what the defendants had actually said and his
characterization of what they said (which we assumed had
come from his discussions with the prosecutor).

At one point, Green mentioned that he provided a photo-
copy of the magazine to another state’s witness. Anderson
asked him if he was aware that it is a federal crime to photo-
copy magazines. The detective seemed shocked to learn that
he might have committed a crime. The courtroom erupted
with laughter, and the defense team took pride in exposing
the only crime committed in the case.

The State’s Expert Witness. Mr. Michael Comte, a counselor
for sexual deviants, provided expert testimony on behalf of
the state. The state undoubtedly chose him because he had tes-
tified before, in the Seattle-Tacoma area, in an obscenity trial.
He expressed his opinion that the magazine appealed to the
prurient interest of sexual deviants. I asked him if a Sears cata-
logue would also appeal to the prurient interest of sexual
deviants, and he assured me that it would. Curiously, he also
agreed with me that the magazine had both artistic and politi-
cal value.

He was the only witness who was paid to testify.

The Defense Witnesses. All were volunteers, reimbursed
only for their transportation and lodging expenses. All had
carefully read the entire magazine. None had testified in a
trial before. John Halliday was the county’s head librarian;
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three were rape victims; Annalee Newitz taught English at
the University of California at Berkeley; Steven Work was a
local computer programmer; Chuck Robinson owned a local
bookstore, Village Books; Shirley Feldman-Summers was a
clinical psychologist; and Professor Lyle Harris taught jour-
nalism at Western Washington University.

One of the articles in the magazine described the prison
experiences of one of our witnesses. Following a war protest,
“Donny the Punk” had been jailed in the District of
Columbia where he was repeatedly raped with the knowl-
edge of the jail personnel. He serves as president of an asso-
ciation he founded called Stop Prison Rape. On the witness
stand he affirmed the accuracy of the article about his experi-
ences and said he was pleased that Jim Goad’s zine pub-
lished those experiences. The prosecutor asked him if his
position at Stop Prison Rape was salaried. He replied that it
was not, that he volunteered his time, “just like all of those
defense attorneys.”

Molly Kiely, a rape victim, wrote and illustrated her story
of rape and its consequences for the zine. Our opponents
claimed her story was a fraud and trivialized rape as well.
She countered that she’d told her story to Jim Goad and that
his article accurately set forth what had happened to her,
except for occasional satirical references and an illustration
that, like the cover, was satirical in nature.

Janice Garfield testified that the magazine, to her, had
“literary value” and that reading it had helped her deal with
the effects of her own rape trauma.

Annalee Newitz testified that the magazine had educa-
tional value, as she had used it in teaching one of her classes.

Psychologist Shirley Feldman-Summers endorsed the
magazine’s scientific value, in that it expressed a valid point
of view about the nature of rape, the motivations of rapists,
and the effects of rape on victims.

Bookstore owner Chuck Robinson knew of the political
debate referred to during opening statements. He recalled
Andrea Dworkin's visit to Bellingham to lobby for enactment
of a local ordinance on “pornography” (which was, indeed,
enacted — in violation of our Constitution, saith the state
Supreme Court a couple of years later). Anyway, he knew all
about Andrea Dworkin and her views that all men are rapists
and all sex is rape. He had also carefully read Jim Goad’s
entire magazine, and had noted a prevailing theme: that
Andrea Dworkin and her views were wrong in the extreme.

The Closing Arguments. Most trial lawyers will tell you that
cases are won or lost before the closing arguments. I would
add that a closing argument provides an opportunity to lose a
case you otherwise would have won, by saying something
that offends the jurors. We learned later that only one juror
was reluctant immediately to acquit Ira and Kristina. That
juror’s affection for the prosecutor was not diminished by my
statement that “it is the prosecution itself that has been shown
to be obscene.” The statement came from the heart, of course;
and, of course, the heart has a single-digit IQ.

Doug Shepherd, on the other hand, provided what the
eleven other jurors needed to persuade the hold-out to acquit
our clients: a copy of Hustler.

The Verdict. On February 1, 1996, following a trial of
nearly two weeks and six hours of deliberations, the jury
found Ira Stohl and Kristina Hjelsand not guilty.
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When I checked my time records, I saw that I'd spent
more than 350 hours on the case, which was less than Doug
Shepherd. The grand total of the defense team’s efforts was
nearly 2,000 hours. We were pleased to receive from Ira Stohl
cards that grant the bearer free espresso drinks, for life, from
The Newstand’s espresso stand.

The Civil Trial

The second trial was the civil suit in federal court
brought by Ira and Kristina against Whatcom County and
its prosecutor (who was dismissed from the lawsuit by the
trial judge before trial). The Bellingham Herald had published
daily reports on the case, including a photograph of police
officers serving a warrant at The Newstand, and letters
from very sincere-sounding souls who damned Ira Stohl,
his manager, and his store. Ira’s business and reputation
had suffered as a result of his arrest and trial, and he felt
that the state should compensate him for these damages.
Beggs's firm recruited a Seattle civil rights attorney, Tim
Ford, to try the case.

The judge put narrow boundaries on the case. If the jury
decided that the prosecutor had threatened to prosecute Ira
and Kristina if they ever again sold “anything like” the
Answer Me! rape issue, Ira and Kristina would win, and the
jury would then decide how much compensation for dam-
ages they should receive. On the other hand, if the jury
decided that the prosecutor had restricted his threat to “any-
thing exactly like” the Answer Me! rape issue, then Ira and
Kristina would receive no damages.

Steve Hager, John Anderson, Doug Shepherd and I
appeared at the trial as witnesses. Our attorneys’ fees had
become a critically important part of the damages sought by
Ira and Kristina, as it had been hard for them to calculate
business losses solely attributable to being accused of a
crime. And they had only a few close friends to corroborate
their testimony concerning the anguish they experienced.
The county’s attorney, Randy Watts, asked me if it was true
that I had once commented that it did not matter whether I
was ever paid for my services, because I would take the case
for principle alone. I wondered if I had made that statement
when I'd talked to him at the Lakeway Inn lounge, but I
couldn’t remember. I answered that I didn’t specifically
recall having made the statement, but that I certainly could
have made it, as it accurately represented my attitude about
the case. Watts asked me if I ever intended to collect a fee
from Ira Stohl, to which I replied that I did not — except
insofar as he was able to collect a judgment against those
responsible for damages suffered because of the trial.

The jury found in favor of Ira and Kristina, in the
approximate amount of $1,200,000. Then the judge did
what judges often do: he gave Ira and Kristina a choice —
either accept about $400,000 (the judge’s view of the maxi-
mum value of their claim), or try the case again (no appeal
of this ruling to the Ninth Circuit Court of Appeals would
be possible until after the second trial). Both the verdict and
the judge’s reduced award included 100 percent of the
attorneys’ fees submitted by John, Steve, Doug, and me
through our testimony. Ir and Kristina rejected the
$400,000. Before the second civil trial was to start, the case
was settled for $720,000.
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We who had defended Ira and Kristina (other than Beggs
and his firm) did not participate in the civil suit, except as
witnesses, nor did we receive any of the attorneys’ fees billed
in the civil claim on a contingency fee basis. Our time had
been “billed” at $150 per hour, and we accepted $75 per hour
from the settlement funds (which, in my case at least, was
less than my overhead).

The trials of Ira and Kristina — both in the courts and in
their personal lives — were finally over. The battles they won
struck a blow against censorship and governmental intimida-
tion. In Whatcom County, this time at least, freedom prevailed.

Epilogue

The Whatcom County prosecutor, David S. McEachran,
was re-elected in the fall of 1998. He ran unopposed.

Judge Rickert is still a judge, and enjoys playing blues
guitar. A few months after the trial, he presented an award
to me, following a bar-sponsored golf tournament, for hav-
ing twice hit balls that struck his father’s house. Good thing I
was out of Mulligans.

Ira Stohl and Kiristina Hjelsand still operate The
Newstand, although the espresso stand has been removed.
No more issues of Answer Me! (The Rape Issue) were ever sold
in Whatcom County.

Jim Goad, the publisher of Answer Me!, is currently resid-
ing in the Multnomah County (Oregon) jail, where he awaits
trial for kidnaping and assault charges involving an incident

Most trial lawyers will tell you that cases are
won or lost before the closing argquments. I
would add that a closing argument provides an
opportunity to lose a case you otherwise would
have won, by saying something that offends the
jurors.

with a girlfriend. The prosecutors plan to use Goad’s writing
against him at trial.

Breean Beggs was honored as “young lawyer of the year”
by two of our state lawyer associations for his participation
in The Newstand case. He was similarly honored by the
American Civil Liberties Union. Because of the way the local
newspapers reported the case (Beggs was the only defense
attorney ever mentioned), most people believe Beggs is the
lawyer who “successfully defended Ira Stohl and Kristina
Hjelsand” in the criminal trial.

Not long after the criminal trial, John Anderson
announced his retirement from the practice of law. He says
The Newstand trial was the case of a lifetime, and that for
him, at least, there will never be another.

Since John’s retirement, Steve Hager is currently deciding
how to proceed with another unusual case. Steve and John
discovered that the northern border of the state of
Washington is, in places, several hundred feet south of the
U.S.-Canada border. The implications of this fact to the resi-
dents of the area between the two borders cannot be deter-
mined without litigation. ‘

Doug Shepherd and I are still trial lawyers. a




Blows Against the Empire

FDA

TKO

by Durk Pearson and Sandy Shaw

When two feisty entrepreneurs took on the bureaucracy, the

bureaucracy took it on the nose.

What's better than claiming victory in a lawsuit?

How about winning a lawsuit in which your opponents are none other than Ms. Donna E.
Shalala, Secretary of the U.S. Department of Health and Human Services, the Food and Drug Administration (FDA),

the United States, and Shalala’s interventionist supporters at
the American Cancer Society, the American Heart
Association, the Center for Science in the Public Interest,
Public Citizen, and the Consumer Federation of America?

Better still, how about winning a lawsuit that, among
other things, forces the FDA to redesign its unconstitutional
restrictions on product labeling? That’s what happened to
us on January 15 when the U.S. Court of Appeals for the
District of Columbia ruled 3-0 in our favor over the FDA.
The winner’s circle includes the American Preventative
Medical Association, Citizens for Health (joined with us by
the Court from a separate suit) and Direct AIDS Alternative
Information Resources, People Against Cancer, and the
Foundation for Advancement of Innovative Medicine (all of
whom filed friend of the court briefs on our behalf).

The court’s January 15 ruling reversed an earlier one that
favored the FDA. The court held that the FDA’s require-
ments for health-claim approval process were unconstitu-
tional under the First Amendment. It also ruled that the
FDA’s “significant scientific agreement” standard for health
claims was “arbitrary and capricious” under the
Administrative Procedures Act.

It all started for us in 1992, when we began filing public
comments in response to the FDA’s proposed rules regulat-
ing what health claims they will permit for dietary supple-
ments. As far as we were (and are) concerned, the
Constitution’s First Amendment makes it clear that the fed-
eral government has no authority to regulate truthful speech
at all. It seemed to us that the idea that “commercial speech”
(what you say when it accompanies a commercial transac-
tion) is somehow less deserving of constitutional protection

than other kinds of speech (though the First Amendment
says nothing of the kind) makes those of us involved in com-
mercial transactions — either as buyers or sellers — into sec-
ond-class citizens. By 1986, we had become aware of this
“commercial speech” doctrine and we realized it was allow-
ing government agencies, such as the FDA, unprecedented
control over the communication of truthful scientific infor-
mation accompanying a product.

In 1993, we published a book on this subject, Freedom of
Informed Choice: FDA vs. Nutrient Supplements, in which we
discussed the constitutional and scientific issues of FDA's
regulation of the dissemination of scientific information.
We explained what a disastrous effect on the public health
the FDA was having in drastically slowing the flow of
truthful health information concerning dietary supple-
ments, such as antioxidant vitamins. One of our examples
was low-dose aspirin; in the “Physician’s Health Study”
published in 1989!, it was reported that in previously
healthy men over 50, an aspirin every other day reduces the
risk of a first heart attack by about 44 percent. Ten years
later, the FDA still unconstitutionally prohibits aspirin com-
panies from communicating this information to the general
public. During the past decade, hundreds of thousands of
people have died from heart attacks unnecessarily because
they did not know about and were not taking low-dose
aspirin. (The latest evidence places the most protective dose
for most people over 50 in the range of 1/4 to 1/; aspirin a
day.)

As a result of publishing our 1993 FDA book, we met
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Jonathan Emord, the constitutional attorney who skillfully
guided our case from its initial filing in 1994 through the
legal mazes to this long-awaited victory. (The FDA may
appeal, but we do not expect they will be able to reverse the
decision.) We spent a lot of our own money on this case, and
also got major help along the way in paying the legal bills
from Julian Whitaker, M.D., and the American Preventative
Medical Association. Some additional financial help came
from the National Health Federation, Life Enhancement
Products, Life Extension Foundation, Greg and Michelle

The court held that the FDA’s requirements
for the health-claim approval process were
unconstitutional.

Pryor of Life Priority, Inc., and a few others who wish to
remain anonymous.

We began reading U.S. Supreme Court decisions in “com-
mercial speech” cases in 1993 to learn how the Court and
how individual justices view the constitutional limits on gov-
ernment regulation of advertisements and product labels.
We found a well-developed jurisprudence that provided for
an awkward “balancing test” (of free speech vs. government
interests in regulating speech) that attempted to allow, yet
set limits to, government regulations of truthful speech
accompanying the sale of a product. We considered the
FDA'’s regulations on truthful health claims to have gone
beyond the bounds set by the Court and by statutes and far
beyond the bounds set by the First Amendment (“Congress
shall make no law. . . abridging the freedom of speech or of
the press”). So we filed suit against the FDA in 1994. We
thought, in doing so, we might push the envelope on free-
dom of speech to help restore constitutional restraints in the
area of commercial speech.

The D.C. Appeals Court in our case logically developed
the policies of prior U.S. Supreme Court decisions concern-
ing First Amendment limitations on governmental censor-
ship, with particular focus on the communication of scientific
information as part of commercial speech. In so doing, this
decision has enlarged the boundaries of freedom of speech
recognized by the courts as being clearly beyond constitu-
tional federal government regulatory power.

In fact, the court did something very unusual. Courts
generally examine constitutional challenges to laws after
considering nonconstitutional challenges. If a court can
throw out a law on another basis, it will almost always do
that in preference to taking on a constitutional challenge.
Rarely do constitutional questions get a review. In our case,
however, the court stated:

Normally we would discuss the nonconstitutional argument
first, particularly because we believe it [that an undefined
standard is no standard] has merit. We invert the normal
order here to discuss first appellants’ most powerful consti-
tutional claim, that the government has violated the First
Amendment by declining to employ a less draconian
method — the use of disclaimers — to serve the govern-

ment’s interests [of protecting the public from misleading
information].
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Thus, the court said, “even if ‘significant scientific agree-
ment’ were given a more concrete meaning, appellants might
be entitled to make health claims that do not meet that stan-
dard — with proper disclaimers.” (The court decided this,
though it was not one of the issues we raised in this case
because we didn’t think the courts were ready for it! It looks
to us as if they are instructing the FDA — how, if they take
the decision seriously, they can thereby avoid both violating
the First Amendment’s constitutional prohibitions and the
otherwise inevitable next FDA First Amendment suit!)

The court discussed the First Amendment implications of
the FDA'’s not permitting disclaimers in response to our com-
plaint that the FDA refused to permit four claims that we
wished to make. The agency prohibited all four proposed
claims (such as “antioxidant vitamins may reduce the risk of
certain cancers”) by claiming that there was not “significant
scientific agreement” (which they would not define). The
FDA would not permit us to qualify the claim by including,
for example, information about the limits of the current evi-
dence of cancer risk reduction by antioxidant vitamins and
what types of evidence exist (cell cultures, animal, clinical
studies, epidemiological studies, etc.). The court established
that there is a clear First Amendment preference for more
information rather than less, and that the FDA must consider
the use of disclaimers to correct potentially (but not inher-
ently) misleading information.

One specific rule the new decision discards is the FDA’s
purported “significant scientific agreement” standard for health
claims. The Court agreed with our argument that the FDA has
established no standard because the FDA has refused to define
what “significant scientific agreement” means. This is a statu-
tory violation because the Dietary Supplement Health and
Education Act requires that the FDA establish a procedure and
standard for accepting health claims.?

The FDA will now have to proceed with rulemakings to
decide what “significant scientific agreement” means, and
they cannot define it simply as whatever the FDA says it is
on a case-by-case basis. We think it likely that the FDA will
first attempt to propose the same old unconstitutional rules
dressed up in new verbiage. You can be sure we would file
public comments!

The court considered some of the government’s argu-
ments ridiculous. “As best we understand the govern-
ment,” noted the court, “its first argument runs along the

following lines: that health claims lacking ‘significant scien-

tific agreement,” are inherently misleading because they
have such an awesome impact on consumers as to make it
virtually impossible for them to exercise any judgment af
the point of sale. [Emphasis in original.] It would be as if the
consumers were asked to buy something while hypnotized,
and therefore they are bound to be misled. We think this
contention is almost frivolous.” Both of us got a good laugh
out of that.

The court also said, “The government’s general concern
that, given the extensiveness of government regulation of
the sale of drugs, consumers might assume that a claim or a
supplement’s label is approved by the government, sug-
gests an obvious answer. The agency could require the label
to state that “The FDA does not approve this claim.”” We
had suggested such an approach, which we called a “split




label,” in our early public comments to the FDA, but the
FDA rejected it. Perhaps they were concerned that people
might see “The FDA does not approve this claim” every-
where and wonder why they needed the FDA in the first
place. In fact, the FDA has approved only two health claims
for dietary supplements during the entire eight year period
since the Nutrition Labeling and Education Act required
the FDA to review and approve health claims for dietary
supplements and foods.

We feel elated about the court’s decision. It shows that it
is possible, with enough conviction, careful choices of case,
court and attorney, plus time and money, to bind the federal
government with the chains of the Constitution.

We also have a suit filed with the U.S. District Court for
the District of Columbia challenging the federal govern-
ment’s authority under the Constitution to take action
against the intrastate prescription and use of medical mari-
juana in states where that is legal, on the basis of the First,
Ninth, and Tenth Amendments, and the limits of the
Commerce Clause. This case is not about whether medical
marijuana is a good medication or not; it is about whether
the federal government has constitutional authority to regu-
late the intrastate practice of medicine and whether
Congress and the “drug czar” can constitutionally grant
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themselves general police power over medicine by the sim-
ple expedient of decreeing all commerce to be interstate. It
is, of course, impossible to predict how this will come out.
It will demand considerably more courage on the part of
the judge to decide in our favor than the FDA First
Amendment suit did. ]

Notes

1. “Final Report on the Aspirin Component of the Ongoing
Physicians’ Health Study,” New England Journal of Medicine 321
(3):131-135 (July 20, 1989)

2. Tt is also unconstitutional because the Constitution authorizes only
one federal institution to make laws, the Congress. See U.S.
Constitution, Article I, Section 1. The federal agencies can carry out
the will of Congress pursuant to Congressionally created law, but
cannot make rules in the absence of statutory authorization. This
constitutional principle is widely flouted by federal agencies. (For
one thing, why limit your rulemaking to that authorized by
Congressional statute when nobody in a regulatory agency has
ever been thrown in jail or lost their job or even been disciplined by
the Congress for making a law that went beyond or even defied the
explicit will of Congress as expressed in statute?) The time is rap-
idly approaching when a properly chosen regulatory agency rule
or rules should be challenged on the basis of Article I, Section 1 of
the Constitution; however, we didn’t judge that this case was the

right one for such a challenge or that the courts were ready for it.

“Well, That’s Not a Scientific Judgment”

You can learn a lot about a court
and its judges by studying oral argu-
ments. They usually involve a lively
interaction between each side’s attor-
ney and the judges, who interrupt fre-
quently to ask questions and make
comments, sometimes pointed and
humorous. Unfortunately, we couldn’t
travel to Washington, D.C., to hear oral
arguments. So we did the next best
thing: we read the transcript. The fol-
lowing short excerpt shows how dubi-
ous the judges were of the FDA's
position that unapproved health claims
are inherently misleading,.

The Court: . . . Do you seriously
argue that these statements are inher-
ently misleading?

Ms. Kohl [Christine N. Kohl, represent-
ing the FDA]: In the FDA'’s judgment,
your honor, yes, they are. There is such
power over the consumer in the mar-
ketplace at the point of sale . . .

The Court: . . . what if the proposed
statement were exactly what your
FDA’s parent agency [HHS] said,
quote, “Fatty acid omega-3 under study
because of a possible association with a
reduced risk of heart disease in certain
people.” That was the only thing they
wanted to put on the label, and it was
word for word what HHS put out. Is

your position that this is inherently
deceptive?

Ms. Kohl: Yes, Your Honor, that’s
the scientific judgment of the FDA that
there is not —

The Court (interrupting): So FDA’s
position is that HHS is making inher-
ently deceptive statements.

Ms. Kohl: . . . These regulations that
are being challenged apply only to
labeling on the dietary supplement.

The Court: But why does that mat-
ter? . . . Why is it inherently deceptive
in the label, and not in the brochure?

The Court: Is this [that the statements
are inherently misleading in a label]
some impression the FDA has? Or
maybe they have some study in the
back. But I mean, I've got to tell you, I
walk to the grocery store all the time . . .
I'just don't get the impression that peo-
ple are absolutely terrorized when they
approach a dietary supplement.

The Court: It’s not like approaching
a lawyer.

The Court: Yes. Label, as opposed to
reading an article in a magazine. I
mean, is this something that you think
you have to have a qualitatively differ-
ent standard when they go into the gro-
cery store?

The Court [a few lines later]: . . . But I

find the argument that this is inher-
ently misleading is absurd. . . .

Ms. Kohl: Well, your honor, again, it
is the agency’s scientific judgment
based on their —

The Court: Well, that’s not a scien-
tific judgment. That's legal judgment,
isn’t it?

The Court: . . . in order to win your
case, you have to establish that this is
inherently misleading. That’s basically
what you are arguing, isn't it?

Ms Kohl: . . . If the court doesn’t
agree with the FDA’s conclusion that
these claims have so much potential for
abuse that they are inherently
misleading —

The Court: Potential? Wait a minute,
counsel. You are switching between
inherent and potential. I'm trying to
take out of the case, obviously, and I
think Judge Garland is too, this “inher-
ently misleading” notion.

Ms. Kohl: And my response to that
is, if you —

The Court: Is, you hate like hell to
give it up, but —

The Court: You can’t legally. They're
in trouble if they give it up.

The Court: 1 know, because the
agency said “inherently misleading.”

—Durk Pearson and Sandy Shaw

Liberty 29



L etter From South Africa

No Room for Opposition

by Jim Peron

Nelson Mandela’s government prepares for its forthcoming
free elections — free of opposition, that is.

Nelson Mandela’s African National Congress (ANC) is completing its first term in

office, and by virtually every objective standard it has not performed well. Even black voters are
starting to shy away from the party of the charismatic Mandela. The ANC has responded by stepping up its anti-white

rhetoric, no doubt hoping to solidify its waning black sup-
port base for the upcoming election.

As part of its strategy the ANC government has done its
best to manipulate the electoral results in advance and to
silence critics. One of the many new ANC-created panels, the
Human Rights Committee (HRC), was approached by two
exclusively black organizations that claimed the somewhat
conservative Sunday Times and the left-of-center Weekly Mail
& Guardian practiced hate speech and “subliminal” racism.
The “evidence” they furnished consisted of newspaper arti-
cles that accurately reported the many instances of ANC cor-
ruption and nepotism.

HRC head Barney Pityana, a rabid opponent of “liberal”
values in the classical sense; is openly biased and prejudicial.
He dismissed the charges against the papers, but in doing so
announced that he would broaden the “investigation” to
cover the entire media. Pityana declared all media guilty of
racism — this before any hearings or investigation took
place, thereby announcing the HRC’s verdict before hearing
any evidence.

No publication in South Africa covered what may well be
the main issue in this story. All the media reported how the
government launched its investigation of them, but they
didn’t mention the investigation’s timing. And in corrupt
politics, timing is everything. The HRC announced the
media investigation just a few months before the ANC was
to begin a re-election campaign! By firing a warning shot at
the press, the ANC made it clear that it wouldn’t tolerate
critical news stories. As an added reinforcement, the ANC
may propose new laws that will directly restrict “owner-
ship” of the media in the name of diversity.
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The ANC also moved to restrict the voting rights of oppo-
sition voters. It already knows how to manipulate elections.
Now the ANC is solidifying its control over major cities by
replacing local governments with “mega-cities.” But with
black support dropping, the ANC is in danger of not gaining
a two-thirds majority in parliament.The ANC needs such a
supermajority if it is to achieve its stated goal of governing
without constitutional restrictions. President Mandela has
warned that the ANC needs that power to “ensure that we
are not interfered with by Mickey Mouse [i.e. opposition]
parties.” Opposition parties have a place in South Africa,
claims Mandela, but only as long as they don’t oppose the
government. No wonder he won the Nobel prize.

The ANC pulled off one of its most brilliant acts of bla-
tant political manipulation when it promulgated new elec-
tion rules. In the last election, any South Africans with valid
identification books could vote, provided they were over age
18. But no longer, thanks to the ANC.

First, the government deemed the ID book alone would
no longer suffice. Each voter must also register in advance.
Then it announced that to register to vote an individual must
present an ID book with a bar code in it. Only ID books
issued in recent years have the bar codes. Those with per-
fectly valid ID books issued before the bar code was intro-
duced now must go through a cumbersome process of
applying for a new ID book before they can legally register.

This manipulation works to the ANC’s advantage. Most
black voters got ID books with bar codes when they first
voted in 1994, while many whites have older books without




the bar code. A poll by the Institute for Democracy in South
Africa found that 82 percent of blacks had IDs with bar
codes, compared with only 65 percent of whites.

Polls also found ANC supporters more likely to vote than
opposition voters, many of whom are discouraged by the
obstacles imposed on them by the government. A turnout of
55 percent would give the ANC a 64-percent majority in the
government, leaving it only 2 percent shy of achieving a two-
thirds supermajority. A higher turnout would mean more

Opposition parties have a place in South
Africa, claims Mandela, but only as long as they
don’t oppose the government. No wonder he won
the Nobel prize.

opposition support, making it unlikely the ANC could gain
enough power to abolish the bill of rights.

The final tactic employed by the ANC to establish abso-
lute power is the destruction of the Inkatha Freedom Party
(IFP) led by Chief Mangosuthu Buthelezi. For years the ANC
and the IFP have been at each other’s throats — literally.
Now it appears that Buthelezi, who says he is tired of oppos-
ing the powers that be, is ready to throw in the towel for the
prestige of becoming vice president. If he does, the IFP and
the ANC-would merge. Robert Mugabe did the same thing
in Zimbabwe to establish a one-party Marxist dictatorship.

Africa’s Policeman

To some critics, the ANC's foreign policy appears befud-
dled and unclear. While the ANC fosters loving relationships
with the pariah nations of the world — Libya, Cuba, Iraq,
and Iran — it looks contemptuously upon the West. The
ANC limits the role of western nations to cash cows.

But recently the ANC has moved in another direction: it is
becoming the police force for all of Africa. The first move in
this direction wasn’t even subtle — the invasion of Lesotho by
the armed forces of South Africa. The government of Lesotho,
an independent nation totally surrounded by South African
territory, was re-elected in what many considered a rigged
election. Opposition forces in the country felt cheated and
they revolted. The Lesotho government secretly asked the
ANC for help. Never willing to turn their back on the anti-
democratic regimes of the world, the ANC obliged.

But the invasion was bungled in typical ANC fashion.
South African forces launched operations while President
Mandela was out of the country on another one of his count-
less junkets in search of Western aid. Vice President Mbeki
was also overseas attending a sporting event. South African
troops marched into Lesotho, believing that they would be
welcomed with open arms. But the arms that welcomed
them were carrying weapons. The troops were forced to
regroup and use military might against the people of
Lesotho. The result: the ANC won the support of Lesotho’s
government but antagonized the people of Lesotho.

Shortly afterward, the government announced that South
Africa would make a major arms purchase worth almost
$5 billion. This purchase would include 60 military helicop-
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ters, 38 fighter jets, 108 tanks, 24 jet trainers, and more. This
massive expenditure by a country that faces no foreseeable
military threat came under sharp criticism. The ANC
defended the purchase, hinting at new expanded roles for
the defense force. Cabinet Minister Alec Erwin told the press:
“It is fairly clear that in one way or another South Africa’s
defense force will have a role to play in different areas.” Vice
President Mbeki, when challenged about the purchase dur-
ing a state visit to Sweden, retorted that someone would
have to keep the peace in places like the Congo.

“We are living in an unpredictable world,” explained
Ronnie Kasrils, a prominent member of the Communist
Party and the Deputy Minister of Defense. “We are talking
about a world in conflict, a world in turmoil, where you can’t
predict where a threat will emerge.”

These developments suggest the ANC now seeks political
control not just in South Africa. It casts its lustful eyes on the
rest of the continent as well.

Of course, the massive expenditures might be merely the
product of ego. African dictators have long followed a tradi-
tion of self-aggrandizement. If Paris has a cathedral, then
they order one built at home as well. If President Clinton can
have official welcomes when he returns home, so can they —
but bigger and more expensive. Many African politicians
reward themselves with honors and medals by the dozens.
The moment the ANC took power, the party elite got its
mansions and government cars. In Africa image is every-
thing and substance irrelevant.

Stephen Ellis and Tsepo Sechaba discussed this proclivity
in their exhaustive history of the relationship between the
ANC and the Communist Party, Comrades Against Apartheid.

Recently the ANC has moved in another

direction: it is becoming the police force for all of
Africa.

They wrote how ANC “freedom fighters . . . took with them
into exile the macho culture of the South African townships,
which has become a distinctive part of the ANC style . . . Too
often it was easy to pick out an ANC underground man . . .
He was the one with the fashionable clothes and the BMW. . .
The young men liked to show off their designer clothes and
their expensive habits to impress the girls.”

While middle-class suburbanites try to keep up with the
Joneses, the ANC tries to keep up with first-world nations. If
the U.S. can waste billions on arms purchases, then the ANC
can waste the money as well. If the U.S. can play world
policeman, then the ANC can play Africa’s policeman. It
would be a shame if South Africa emulates the deadly for-
eign fiascos committed by the United States, simply because
of some macho township culture.

Sadly, it looks like the ANC is headed in that direction.
Worse, Nelson Mandela’s government continues to build for-
midable obstacles for those who oppose those trends. And as
soon as CNN and other international media decide to tell the
truth about Nelson Mandela and the ANC, Westerners are in
for a rude awakening about their poster boy for “peace.” O
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Liberty Poll

The Demographics
of Liberty

In 1988 and again in 1998, Liberty conducted a detailed poll of libertarians, asking

them more than a hundred questions about their backgrounds, behavior, beliefs and opinions.
Taken together these surveys offer portraits of libertarians taken a decade apart, and insight into how libertarians are

changing.

In the February Liberty we published a summary of the
new survey’s findings about libertarian opinion and belief,
along with an analysis of the results. In this issue, we turn to
the demographics of libertarians.

As in 1988, we learned that most libertarians are male,
white, heterosexual, monogamous, married, well-educated,
with fairly high income. They are mostly first-born. Most
were raised in a religious environment, but do not consider
themselves to be religious today. They are more likely to
work in technical fields or in private business than most
Americans, and far less likely to be government employees.

But in almost every way that libertarians varied from the
norm for Americans in 1988, they varied less in 1998. In 1988,
100% of respondents were white; in 1998 only 95% were. In
1988, 95% were male; in 1998, only 90% were. In 1988, 59%
hadn’t attended church in more than 5 years; in 1998, only
41% had eschewed church for that long.

Here are the questions we asked, along with the responses:

What is your age?

1988 1998

65+ 5% 13%
60-64 3% 5%
55-59 6% 10%
50-54 5% 13%
45-49 5% 14%
40-44 16% 15%
35-39 31% 10%
30-34 18% 9%
25-29 5% 7%
20-24 6% 4%
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Ages of respondents range from 18 to 83. The mean age is
46.98 years, up from 40.37 in the 1988 poll, indicating that the
libertarian movement is aging.

Are you male or female?

1988 1998
male 95% 90%
female 5% 10%

What is your race?
1988 1998
white 100% 95%
other 0% 5%

Are you married?

1988 1998
yes 53% 60%
no 47% 40%

How many divorces have you had?

1988 1998

3+ —_ 1%
2 2% 7%
1 17% 26%
0 81% 66%




How many children have you had?

1988 1998

4+ 2% 9%
3 8% 11%
2 3% 21%
1 14% 10%
0 53% 49%

The increasing age of respondents probably explains
much of the increase in percentage of respondents who are
married, the number of their divorces and number of their
children.

Are you first-born in your family, second-born, third-
born, or later?

1988 1998

first kid 56% 60%
second kid 25% 21%
third kid 12% 10%
later 7% 9%

This is one area where respondents varied considerably
from the normal. If the respondents had been chosen at ran-
dom from families of the same sizes as the families from
which the respondents came (average: 2.99 siblings), approx-
imately 45% would have been first-born. In actual fact, 60%
were first-born — a variation of more than 33%. This is a
substantial variation from the norm — but far less than the
variation of 81% in 1988.

Here is the actual distribution of birth rank compared
with the distribution that would be predicted by a random
sampling of a group of families of the same size:

1988 1998
actual predicted actual predicted
first kid 56% 31% 60% 45%
second kid 25% 30% 21% 29%
third kid 12% 19% 10% 15%
later 7% 20% 9% 11%

What is your occupation? (Check as many as apply.)

1988 1998 Change

government employee 10% 9%  -10%
law 5% 5% +0%

non-profit organization 2% 1% -50%
farming 2% 0% -100%

teaching 6% 7%  +17%

factory 2% 1% -50%

medical 8% 10% +25%

investor 3% 4%  +33%
scientific/technical 13% 7% -46%
small business 15% 23%  +53%

sales 2% 4% +100%

managerial 6% 10% +67%
engineering 13% 10%  -23%

computer science 26% 16%  -38%
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There has been major change here: in 1988, 52% of
respondents described their occupations as scientific/
technical, engineering or computer science; in 1998, only 33%

did.

What is the highest level of schooling you have

completed?
1988 1998
Doctoral degree 21% 16%
Master’s degree 13% 17%
some grad school 16% 16%
Bachelor’s degree 24% 22%
some college 18% 23%
high school grad 6% 5%
some high school 2% 1%

Which of the following best describes your religious
training as a child?

1988 1998

Roman Catholic 33% 25%
Mainline Protestant 30% 37%
Fundamentalist 7% 10%
Jewish 10% 6%

none 13% 14%

other 7% - 8%

Do you consider yourself a follower of any religion

today?
1988 1998
yes 23% 29%
no 77% 71%

How long ago did you most recently attend a church or
other form of worship?

1988 1998
0-7 days 2% 13%
8-30 days 10% 7%
31-90 days 7% 7%
91-365 days 13% 10%
1-5 years 10% 21%
longer 52% 40%
never 7% 2%

What is your annual income?
1988 1998
= $100+ 5% 20%
©  $50-100 26% 32%
s $30-50 26% 20%
= $20-30 14% 14%
2 $1020 14% 8%
£ $10 or less 16% 6%
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How many years (if any) were you in the military?

1988

0 73%

1-2 “13%
3-4 8%
5-6 3%
more 3%

1998
67%
10%
11%
4%
8%

Was your highest rank enlisted or officer? (Question
only asked to those with military experience.)

1988
enlisted 88%
officer 12%

What is your sexual orientation?

1988

heterosexual 95%
homosexual 3%
bisexual 2%
other 0%

What is the predominant form
you engage in?

1988

monogamous 70%
autoerotic 16%
casual/promiscuous 7%
celibate 5%

polygamous 0%

group sex 2%

1998
35%
65%

1998
90%
6%
3%
1%

of sexual activity that

1998
70%
10%
9%
7%
4%
0%

How long have you been with your current partner?

1988

0-1 years 13%
2-4 years 15%
5-10 years 30%
11-20 years 20%
20+ years 23%

1998

9%
15%
20%
26%
30%

What are the political beliefs of your current partner?

1988

active libertarian 5%
quasi-libertarian 24%
passive libertarian 38%
non-libertarian 32%

1998
15%
27%
33%
25%

Do you belong to any community groups?

1988
yes 18%
no 82%
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1998
26%
74%

Do you belong to any political organizations?

1988 1998
yes 45% 57%
no 55% 43%

Do you give money to libertarian causes? Humanitarian
causes? Cultural causes? Religious organizations?

1988 1998

libertarian 87% 82%
humanitarian 53% 44%
cultural 37% 33%
religious 15% 26%

Do you talk to acquaintances about libertarianism?

1988 1998
yes 76% 92%
no 24% 8%

What percentage, if any, respond favorably?

1988 1998

80%-+ 9% 6%
55-75% 13% 10%
35-50% 16% 24%
20-30% 20% 17%
10-15% 16% 12%
1-5% 13% 4%
0% 13% 3%

Do you speak in public about libertarian ideas?

1988 1998
yes 23% 35%
no 77% 65%

Are you a registered voter? Have you ever run for politi-
cal office?

1988 1998
registered voter 81% 90%
run for office 24% 19% J

Baloe
“T used to work for the IRS, but I couldn’t handle the guilt.”




Northern Exposure

Canada's Supreme
Blunder

by Scott |. Reid

Maybe if Canada just ignores Quebec, it won’t go away.

Secession is the most drastic remedy, short of revolution, for escaping centralized
political power. Therefore, next to revolution, it is the event which those who possess such power
will do the most to resist. For this reason, rulings by domestic courts (as opposed to international tribunals) on the

legality of secession are as rare as hen’s teeth. Secessionists
are more often shot than sued.

In the United States, the unconstitutionality of secession
was legally established by the Supreme Court in the 1869
case, Texas vs. White, where the court ruled that the recon-
structed state of Texas was not bound to honor debt instru-
ments issued by the Confederate state of Texas in 1861-65,
since they had been issued by a government whose existence
was never sanctioned by law. Exactly 100 years later,
Britain’s high court, the Judicial Committee of the Privy
Council, ruled in Madzimbamuto wvs. Lardner-Burke that
Rhodesia’s unilateral secession from the British Empire had
been illegal and that the British government could continue
its policy of using all available diplomatic and economic
sanctions to bring down the unlawful Rhodesian
government.

But these two cases just about cover the waterfront.
Moreover, the American case is of limited utility as a prece-
dent for anything, given that it was handed down by a court
mostly nominated by President Lincoln and confirmed by a
Republican Senate, both of whom, as a matter of policy, sup-
ported only candidates with firm anti-secession sentiments.
The British case too was rendered under imperfect circum-
stances, as it related to the ongoing policies of the govern-
ment of the day.

The ruling of the Supreme Court of Canada, handed
down on August 20 last year, on whether Quebec has the
right to unilaterally secede from the Canadian confederation
therefore commands considerable interest both to those who
regard secession as a legitimate option in the defense of lib-
erty, and to those who fear the strife, bitterness and blood-

shed that this option tends to produce.

The court is composed of four justices from Quebec and
five from Canada’s other provinces. Its composition presum-
ably guarantees a good degree of balance between those
more interested in the well-being of Quebec and those more
interested in the well-being of the rest of Canada (ROC).
Moreover, the question before the court was hypothetical,
enabling the justices to address it with a detachment and an
impartiality seldom available to any court.

The story of how this question arrived before the court is
itself an interesting tale, which sheds considerable light on
the wording of the court’s decision. In Canada, unlike the
United States, the federal executive can ask the Supreme
Court to make rulings on hypothetical questions. In
September 1996, the federal cabinet asked the court to rule
on three such questions:

1. Under the constitution of Canada, can the National
Assembly, legislature or government of Quebec effect the
secession of Quebec from Canada unilaterally?

2. Does international law give the National Assembly,
legislature or government of Quebec the right to effect the
secession of Quebec from Canada unilaterally? In this
regard, is there a right to self-determination under interna-
tional law that would give the National Assembly, legisla-
ture or government of Quebec the right to effect the
secession of Quebec from Canada unilaterally?

3. In the event of a conflict between domestic and inter-
national law on the right of the National Assembly, legisla-
ture or government of Quebec to effect the secession of
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Quebec from Canada unilaterally, which would take prece-

dence in Canada?

The government’s decision to ask for a ruling — known
in Canada as a “reference decision” — marked a substantial
departure from the approach that both Conservative and
Liberal governments have taken since the separatist Parti
Québecois won the 1977 Quebec provincial election. This
policy has two components.

First, the federal government refused to advocate the
interests of ROC. It would not establish conditions of seces-
sion protecting the interests of the 20 million Canadians liv-

The ruling of the Supreme Court commands
great interest both to those who regard secession
as a legitimate option in the defense of liberty,
and those who fear the strife, bitterness and
bloodshed that this option tends to produce.

ing outside Quebec on such issues as how to divide the enor-
mous federal debt between Quebec and ROC. The federal
government took this approach because any advocacy of the
interests of ROC might cause the ruling Liberal Party to lose
votes in Quebec to another party, the Bloc Québecois. The
then-governing Conservatives did the same thing in the
1980s and early 1990s.

But this strategy has a serious drawback that both the
Liberals and Conservatives simply ignored: it makes seces-
sion look more enticing to Quebecers. It allows separatists to
paint pictures of a painless secession in which ROC pays
most of the transition costs.

The second part of the federal strategy has been a stony
refusal to deal with the enormous practical problems raised
by secession. What will happen to the non-French minorities
within Quebec who would want to re-attach their neighbor-
hoods or towns to Canada? How will ROC and Quebec
divide Canada’s military stores located primarily at armories
in Quebec?

The government apparently hopes that ignoring such
problems raises the stakes of secession for all parties, thereby
making it less enticing. “In fact, it is hard to think of a more
effective way of maximizing costs,” one observer noted,
“than to refuse to contemplate how to cope with sovereignty
until it occurs.” In the short run, this refusal to discuss practi-
calities probably does discourage some Quebecers from sup-
porting secession, just as a jealous lover’s threat to kill his
beloved should she ever try to leave might keep her at home,
at least for a while.

Dion’s Song

Over the past two years, the federal government has aug-
mented this approach with occasional enunciations of curi-
ous, passive-aggressive warnings, typically delivered by
Stephane Dion, the federal minister responsible for national
unity. At the same time Dion warns of one or another dan-
gerous and costly result of secession, he emphasizes that he
is simply an honest messenger stating the unpleasant objec-
tive facts about secession, rather than an advocate of any
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positive action on behalf of the federal government to defend
the interests of ROC.

In February 1997, Dion made headlines by warning that
secession could lead to the “partition” of Quebec, with loyal-
ist areas remaining part of Canada. That August, he drew
national attention to the sad story of the Islamic Republic of
the Comoros, which had unilaterally broken from France in
the 1970s. One of the four islands in the Comoros chain had
remained loyal to France, thereby causing a de facto partition
of the new republicc. Two other islands subsequently
requested permission to re-annex themselves to France, but
France refused to take them back. (They are now tiny inde-
pendent republics, insistently flying the tricolor in the hope
that la mere patrie will change its mind).

Dion’s statements highlight the costs of secession without
actually thrusting the federal government into the vote-
losing job of addressing any of the problems that force these
costs upwards. During oral presentations before the
Supreme Court in the case regarding secession, some observ-
ers suggested that the federal government should argue in
favor of partition. To this, Dion responded by hastily declar-
ing, “If, in a situation where we would have to negotiate
secession, you have . . . strong populations with territorial
representations asking to stay in Canada, this would be on
the table of negotiations. I will not go further than that.” The
chief federal government lawyer before the court actually

The government apparently hopes that ignor-
ing the problems entailed by secession raises the
stakes of secession for all parties, thereby making
it less enticing.

asked the justices not to rule on partition, even though such
a ruling would strengthen the case against secession.

Upon closer investigation, even the decision to seek a
court ruling turns out to have been motivated by the dual
strategy of raising the stakes and avoiding a defense. of
ROC’s interests. The federal cabinet requested a reference
decision from the Supreme Court only because it seemed to
be the sole method of preventing the court from hearing a
high-profile, privately initiated case which sought a ruling
that any attempt at secession would represent an unconstitu-
tional violation of Canada’s bill of rights, the Canadian
Charter of Rights and Freedoms. Had the court agreed to
hear this case — which had already enjoyed a favorable
reception in a lower court — it would have forced the federal
government to either support or condemn the decision, keep-
ing it from continuing its self-imposed rule of never advocat-
ing the rights of ROC over those of an independent Quebec.

Nevertheless, there had been reason to hope that the
court would take advantage of the hypothetical questions
placed before it to lay out some of the ground rules that
Ottawa steadfastly refused to provide. Likewise, it seemed
the court might nudge the federal government to fill in some
of the blanks that it has willfully avoided addressing. It is
not the role of the court to advocate the interests of ROC, but
in the event of an actual secession attempt, the federal gov-




ernment’s policy of maximizing the potential costs of the
transition would suddenly transform into a maximization of
real costs to all parties. The court would view that scenario
as harmful to everyone.

The Court Rules

At first glance, the judgment appears to have done just
these things. The court ruled:

1. The constitution does not permit secession, so secession
cannot take place without a constitutional amendment.
However, “a clear majority vote in Quebec on a clear [refe-
rendum] question in favor of secession would confer demo-
cratic legitimacy on the secession initiative which all of the
other participants in Confederation would have to recog-
nize.” In effect, such a vote would require negotiations on
the terms of secession. The court even specified the scope of
such negotiations: “There would be no conclusions predeter-
mined by law on any issue. Negotiations would need to
address the interests of the other provinces, the federal gov-
ernment and Quebec and indeed the rights of all Canadians
both within and outside Quebec, and specifically the rights
of minorities.”

2. Under international law, only colonized countries have
the right to secede. Since Quebec is not a colony of Canada,
its population cannot claim that membership in the
Canadian confederation has been incompatible with the
internationally recognized right to “self-determination” (an
ill-defined term in international law that some have argued
is a synonym for “contingent right of secession.”). Rather,
international law maintains that self-determination can be
pursued as a province within Canada.

3. There is no conflict between domestic and international
law.

The Ottawa establishment enthusiastically welcomed the
78-page ruling. Canada’s largest weekly news magazine edi-
torialized that “the Supreme Court’s unanimous decision
should become required reading in all schools.” Leaders of
all federal parties expressed support, although the separatist
Bloc Québecois also stressed that its support hinged on the
court’s statement obliging ROC to good-faith negotiations
following a pro-secession vote in Quebec. The other parties,
all pro-union, praised the court for requiring a “clear major-
ity vote” on a “clear question.”

Initially, I was equally enthusiastic. At last, one important
participant in the National Unity debate seemed to be setting
out some rules governing the process of secession. As the
party bureaucrat in charge of policy design on this issue for
Canada'’s largest opposition party for four years, I had been
involved in drafting legislation to implement a series of
guidelines governing the secession process. It often seemed
futile, from the wilderness of political opposition, to com-
pose hypothetical rules to reduce the overall costs of seces-
sion. Now it appeared that the court would force the
governing Liberals to engage in a similar process of setting
the ground rules.

Thanks for Nothing

Regrettably, a closer look at the Supreme Court decision
shows that it does nothing of the sort. The court commenda-
bly avoided taking sides in the dispute between Quebec and
ROC over the division of commonly-held assets and liabili-
ties. But while the justices instructed all sides to negotiate in
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good faith, they offered no guidance on how to conduct
those negotiaions.

In fact, on closer inspection, it becomes clear that the
court has self-consciously decided to perpetuate the federal
government’s strategy of not clarifying any question that
might lower the transaction costs of secession:

1. How big a majority? For example, the court missed a
golden opportunity to resolve an ongoing dispute over the
vote required to trigger the secession process. The separatists
favor a simple majority. Prime Minister Chrétien rejects this,
but refuses to suggest what percentage he thinks should be
required. If and when Quebecers vote in favor of secession in
a future referendum, he seems to think he can simply declare

The court has self-consciously decided to per-
petuate the federal government’s strategy of not
clarifying any question that might lower the
transaction costs of secession.

that the winning margin, whatever its size, is insufficient.

In practice, this sophomoric stratagem won’t work, since
Quebecers are neither stupid nor docile enough to tolerate
unilateral invention of ex post facto rules transparently
intended to disenfranchise them. This tactic has already
caused one near-disaster. In the 1995 referendum on seces-
sion, many anti-secession Quebecers voted in favor of break-
ing away from Canada because the prime minister’s
soothing words had persuaded them that a majority in favor
of secession would merely force the federal government to
make substantial concessions to the provincial government
in various federal-provincial disputes. In 1995 the separatists
won 49.4 percent of the vote. If the measure had won a sim-
ple majority, it was later revealed, the provincial govern-
ment planned to declare itself independent within ten days,
no matter how narrow the margin of victory. With no rules
governing secession in place, the fallout could have included
violence, a default on the government debt, or even wide-
spread terrorism.

The Supreme Court’s ruling requiring “a clear majority”
did nothing to clear the air. The federal government immedi-
ately indicated that its stand in favor of an undefined super-
majority had received legal sanction. The premier of Quebec
announced that at last the Supreme Court itself had stated
that a clear majority of 50 percent plus one really was suffi-
cient after all. ]

The justices would have done far better if they had cited
examples from other parts of the world of what constituted
an acceptable majority in secession referenda. When the
District of Maine separated from Massachusetts early in the
19th century, state law required a mandate from not less
than five-ninths of participating voters. In one referendum, a
majority of roughly 53 percent voted in favor of secession,
but all participants recognized that this majority did not
meet the standard. Maine remained part of Massachusetts
until the necessary super-majority was achieved in another
referendum.

By citing precedents such as this, the court could have
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established that the question of sufficient majorities is a polit-
ical rather than a judicial matter. At ¢he same time, the jus-
tices could have put their own considerable moral weight
behind one or another proposal. After all, when a court
addresses a political question, its role shifts from that of an
arbiter with binding powers to that of a conciliator with the
power of moral suasion. It is a shame that the court failed to
use this power to help resolve this vexing issue.

2. What is a “clear question”? Similarly, the court’s
vague requirement that any secession referendum must
present a “clear question” for the voters resolved nothing. In

The court missed a golden opportunity to
resolve an ongoing dispute over the wvote
required to trigger the secession process.

1995, the provincial government insisted that its referendum
question was a model of clarity. The federal government
insisted that it was a model of obscurity. When the court
declined either to provide an alternative text of its own or to
indicate what sort of misleading statements might be pro-
scribed, it left future separatist governments free to be at
least somewhat obscure, and the federal government free to
reject any referendum as invalid by reason of insufficient
clarity.

Setting out criteria for an acceptable question is not so
difficult a task. In preparing the text of a proposed federal
law on this subject in 1996, opposition MP Stephen Harper
suggested that it contain the following provision:

The Government of Canada shall not recognize any referen-
dum or plebiscite carried out under the authority of the gov-
ernment or legislature of Quebec on the question of the
separation of Quebec from Canada if the question is unclear
or implies that the government or legislature of Quebec
might be empowered by an affirmative vote in the referen-
dum or plebiscite to unilaterally amend the Constitution of

Canada relative to the position of Quebec in Canada.

Again, the court could have used its moral weight to
impose de facto proscriptions on a referendum question. As
a result of its failure, both the federal government and the
separatists have declared that their own widely differing
positions had been right all along. The court achieved noth-
ing at all by making magisterial-sounding but hollow pro-
nouncements like “We refer to a ‘clear’ majority as a
qualitative evaluation. The referendum result, if it is to be
taken as an expression of the democratic will, must be free
from ambiguity both in terms of the question asked and in
terms of the support it achieves.”

3. Does the Canadian constitution allow secesssion? Even
more fundamental to the secession issue is the question of
whether the Canadian constitution permits it at all. Again, the
justices tried to take both sides of the issue. They ruled that the
constitution does not allow secession, but added that a clear
majority vote for secession would require the federal govern-
ment to negotiate secession in good faith. The court took pains
to reject two other interpretations of the current situation.

First, it rejected the separatist argument that, in the event

of a pro-secession majority vote, “there would be a legal obli-
gation on the other provinces and federal government to
accede to the secession of a province, subject only to negotia-
tion of the logistical details of secession.” Then it declared
equally unacceptable “that a clear expression of self-
determination by the people of Quebec would impose no
obligations upon the other provinces or the federal
government.”

So far, the court’'s words make eminent good sense.
However, what follows is utterly impractical:

[Olther parties [in other words, ROC] cannot exercise their
rights in such a way as to amount to an absolute denial of
Quebec’s rights, and similarly . . . so long as Quebec exer-
cises its rights while respecting the rights of others, it may
propose secession and seek to achieve it through negotia-
tion. The negotiating process precipitated by a decision of a
clear majority of the population of Quebec on a clear ques-
tion to pursue secession would require the reconciliation of
various rights and obligations by the representatives of two
legitimate majorities, namely, the clear majority of the popu-
lation of Quebec, and the clear majority of Canada as a
whole, whatever that may be.

The final four words of that paragraph speak volumes. It
is not at all clear who would negotiate on behalf of ROC.
Would it be the federal government, which so far has abso-
lutely refused to do so, and which takes pride in its refusal to
engage in contingency planning? What happens if the fed-
eral government, like the United States Congress in the

The court declined either to provide an alter-
native text of its own or to indicate what sort of
misleading statements might be proscribed.

period between Lincoln’s election in November 1860 and his
inauguration in March 1861, refuses to perform the role of
defending the interests of the rump state of Canada, and
instead tries to broker a deal to reunite the country?
Brokering such a deal is not an illegitimate goal, but it is
incompatible with hardball negotiations over the division of
the assets and debts of the Canadian confederation.

The court was not legally empowered to order the federal
government to assume one of these roles at the expense of
the other. Nonetheless, it could have informed the public
about the obvious contradiction between these two roles,
and the enormous costs that all Canadians would have to
bear if the two were blurred in the midst of a secession crisis.
The justices seem blissfully unaware that the more time
passes between the commencement of a secession crisis and
its amicable conclusion, the greater the cost to Canadian tax-
payers, since investors in Canadian bonds would demand a
risk premium for refinancing the federal debt, as long as it
remains unclear exactly who (if anyone) would make future
payments on interest and principal. The court seems to favor
a situation in which such negotiations drag on indefinitely,
as things often do in the world of litigation and appeal.

4. How to amend the constitution? An even more striking
absence in the court’s judgment relates to the conflict between

38 Liberty



Quebec’s right to secede and the need to amend Canada’s con-
stitution to authorize secession. The Canadian constitution con-
tains no less than three distinct amending formulae.
Amendments dealing only with one or two provinces can be
executed by means of a resolution of Parliament and identical
resolutions passed by the relevant provincial legislatures.
Amendments dealing with most other matters must be enacted
by Parliament plus the legislatures of two-thirds of the prov-
inces, which must represent at least 50 percent of Canada’s pop-
ulation. Some particularly important constitutional provisions
can only be amended by Parliament plus all ten provincial legis-
latures. It has never been clear which of these three formulae
would apply to the secession of a province.

The court holds jurisdiction over this purely legal ques-
tion. And the matter of constitutional amendments is clearly
relevant to the first of the three questions posed by the fed-
eral cabinet. So it is absolutely astonishing that the justices
advised the federal government to be prepared to amend the
constitution, without bothering to declare which formula to
use. This is certainly not a matter of accidental oversight. A
document filed by the federal government’s lawyers during
the court’s hearings advised the judges that “this court need
not consider arguments as to which of the amending proce-
dures might apply in the event of a potential secession.” One
wonders why, unless the point is to keep uncertainty, and
hence the costs of attempting to secede, at the highest possi-
ble level.

5. Are negotiations after a vote to secede conventional or
legal? Nearly as breathtaking was the complete absence of
any mention of the fact that Quebec’s right to demand nego-
tiations following a vote to secede is a matter of convention.
In the early years of the separatist movement, separatists had
considered an election victory as an adequate mandate for
secession. This changed in the early 1970s, when separatist
leader René Lévesque promised that, if elected provincial
premier, he would not attempt to lead the province out of
the country without first holding a referendum. Opponents
of secession rejected the notion that a mandate would justify
the breakup of the country. Today’s consensus that a referen-
dum is a precondition of secession is merely a convention
with no actual legal weight.

In practice, of course, conventions can carry enormous
moral weight. Witness the convention that holds that
Canada’s prime minister, rather than its queen, makes all the
important decisions. But some indication from the court that
convention and black-letter law conflict would have done
much to clarify the judgment. As things stand, one cannot
help but feel that the justices themselves may have been una-
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ware of this elementary point.

On the positive side, the court did manage to rule that a
government cannot legally establish independence through
“effective control” of a given territory. This doctrine (also
known as “effectivity”), which dates back to the Latin
American wars of independence in the 1820s, had dubious
legal weight, to say the least. Despite its contestability, separ-
atists have cited it extensively, with the alarming implication
that they might believe that the surest route to independence
involved intimidating the population into obeying the laws
of an illegal regime.

Lacking a definitive response from Ottawa to this prepos-
terous claim, some of the parties before the court simply
accepted the separatist argument that might makes right.

As a result of the court’s failure, both the fed-
eral government and the separatists have
declared that their own widely differing posi-
tions had been right all along.

They seemed prepared to use force to establish and defend
their territorial claims within Quebec. Aboriginal groups
opposed to secession made this point crystal clear in their
presentations before the court. This is a serious matter in a
province where the army was called out as recently as 1990 to
quell a territorial dispute between an Indian tribe and the pro-
vincial government. Hopefully the court will discourage
potential violence by its declaration that “the alleged principle
of effectivity has no constitutional or legal status. ... If .. . itis
put forward as an assertion of law, then it simply amounts to
the contention that the law may be broken as long as it can be
broken successfully.”

Sadly, this was the only note of practicality in the ruling.
In other matters, the justices seemed unable to bring them-
selves to state the hard truth of the situation: In cases where
secession, revolution or a Lockean “appeal to heaven” is
invoked, the basic rule is that might really does make right.
The role of a court in such a situation is to alert the weaker
parties that they would be foolish to oppose overwhelming
force with powerless legalistic arguments, while at the same
time preventing the stronger parties from cloaking their use
of force in the language of legitimacy. For the most part the
court failed to do this, and Canadians may yet suffer for this
lack of courage. a

Reflections, continued from page 14

ment with the thrust of the staff appraisal.” “The Committee
expressed its great appreciation . . .” “Directors also wel-
comed the progress achieved . ..”

Whiffs of self-congratulation and empire-building are
evident. “You can count on the IMF and on its competent
and valiant staff to be steadfast in implementing your funda-
mental objectives . . .” I imagine people with important-
sounding titles gravely listening to staffers’ presentations
and then gravely going through the motions of expressing

judgments and reaching decisions. As Anna Schwartz
observed (in the September 1998 Policy Statement and
Position Papers of the Shadow Open Market Committee), “It
sometimes appears that the real mission of the IMF is to offer
well-paid employment to economists.” —LBY

Food fOT thought — Elsewhere in this issue Jacob
Hornberger hints he might seek the Libertarian Party’s nod as
its presidential candidate in 2000. Would this make anyone
who works on his campaign a Hornberger Helper? —TIC
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Broadside

Why Harry Browne
Doesn’t Work

by Jacob G. Hornberger

The Libertarian Party needs a plan of action. It should not

go with a proven failure.

Friedrich Hayek’s observation that competition is a discovery device applies not only
to the economic marketplace but to the political marketplace as well. Through the process of com-
petition among products or political candidates, people can decide which product or which candidate will best serve

their self-interest, either as consumers or as voters.

When Harry Browne, the 1996 Libertarian Party presi-
dential nominee, formed a presidential exploratory commit-
tee more than two years ago, he signaled his interest in
seeking to be the party’s nominee again next year.

Some people think he ought to be handed the nomination
again. “Why not simply let Harry Browne be the LP presi-
dential candidate again?” they ask. “He has devoted a lot of
time to membership recruitment and to promoting the LP on
radio and television shows. He has also helped the party to
raise funds. Shouldn'’t this entitle him to the LP’s nomination
again?” _

My answer: No. While Browne has earned the apprecia-
tion of all Libertarians, the party should not select its presi-
dential nominee purely on the basis of service to the party.
That’s how Republicans selected Bob Dole as their 1996 pres-
idential nominee, and the result for the GOP was an electoral
debacle.

How should Libertarians choose their presidential candi-
date in 2000? The answer to this question requires an analy-
sis of Browne’s 1996 campaign.

In the 1996 general election, Browne finished fifth, gar-
nering one-half of one percent of the national vote, less than
Ralph Nader and not significantly above the LP presidential
vote totals of 1988 and 1992. Almost everyone agrees that,
strictly in terms of total votes received, the Browne campaign
was unsuccessful.

Since then, Browne has repeatedly suggested that the
principal reason for his low vote total was that the
Libertarian Party did not have enough members to finance a
successful campaign.

As much as anyone, I wish the LP were bigger and had
more money. But I don’t think that problem adequately
explains Browne’s disappointing performance.

I am convinced that the Browne electoral debacle hap-
pened because his campaign committed the cardinal sin of
electoral politics: it failed to generate any significant degree
of excitement or enthusiasm among voters generally, or even
among Libertarian activists. No matter how much money a
candidate has at his disposal, it won’t do any good if he fails
to energize either his supporters or the general public. (The
failed presidential bids of John Connally in 1980 and Phil
Gramm in 1996 come to mind.) Only a campaign infused
with excitement has the potential to take off with few mone-
tary resources at its inception. (Recall the presidential bids of
Gene McCarthy in 1968 and Jerry Brown in 1992.)

Why did Browne’s campaign fail to energize people in a
big way? Because rather than provide a clear, positive, and
pure case for the libertarian philosophy, the Browne cam-
paign relied on simplistic slogans and a watered-down,
pragmatic, compromised form of libertarianism. The result
was the worst of all possible worlds: a diluted libertarian
message that failed to ignite the hearts and minds of
Libertarians and non-libertarians alike, coupled with an
almost complete indifference toward the LP candidate by
the voting public.

For example, a centerpiece of the Browne campaign was
his positions on taxation. In the course of his campaign,
Browne endorsed a flat tax on income, a national sales tax to
replace the income tax, a repeal of the income tax (“replacing
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it with nothing”), and taxes on imports.

In a letter Browne wrote to LP News that appeared in the
November 1995 issue (a letter posted neither on the LP’s nor
on Browne’s website), Browne argued that he was the first
LP presidential candidate ever to have a realistic chance of
winning the presidency, but only if he could “capture the
public’s imagination” with pragmatic tax and budget propo-
sals, including a six-year plan to gradually downsize govern-
ment and a plan to save payments to Social Security
recipients. “A political campaign,” he opined, “isn’t the place

I believe the LP has to do better in 2000. It
needs an active and enthusiastic candidate who
can articulate a vision of liberty as both morally
and economically better than statism.

to browbeat people into accepting every aspect of libertarian
dogma.”

But a political campaign is the perfect place to explain to
people what libertarians stand for and what we have
devoted our lives and fortunes to. How many non-
libertarians — who heard Browne advocate income taxation,
sales taxation, tariffs, a six-year plan to gradually reduce the
size of government, and a plan to save payments to Social
Security recipients — now believe that the Libertarian Party
stands for those positions?

Browne has never answered the important pragmatic
question about taxation: Who would enforce the collection
of the tax on a person who refused to pay it? After all, as
libertarians have long argued, anyone who refuses to pay
taxes will ultimately be killed by the government (for
“resisting arrest”). Who would execute the tax liens and
levies, foreclosures, and killings under Browne’s various
tax plans?

Browne’s Social Security proposal, another central ele-
ment of the campaign, was to sell national assets to buy
annuities for current recipients of Social Security and to pay
off the national debt. If the sales did not produce enough
money for both purposes, Browne said he would cover the
difference with either a 10 percent income tax or a 5 percent
sales tax.

Browne said that his Social Security plan was politically
salable to the American people, but there’s little evidence for
that. It's easy to see why it enjoyed so little public support: it
covered only current recipients of Social Security rather than
everyone who has “paid into the system,” leaving people in
their 50s, 40s, and 30s to ask, “Aren’t we also entitled to
annuities from the sale of all those assets?”

And what about those assets that Browne assumes would
be so easy to sell? Is he talking about selling the Grand
Canyon to a landfill developer? Or Yellowstone National
Park to a condominium builder? Yosemite? Glacier National
Park? In order to privatize these properties, might it not be
environmentally better and perhaps more politically salable
to propose donating them to groups like the Audubon
Society? Combining a plan to save payments to a select
group of Social Security recipients with a plan to sell off
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Yellowstone and Yosemite to the highest bidder means fight-
ing Social Security taxpayers under the age of 60 and envi-
ronmentalists at exactly the same time — not exactly a
prescription for political success.

Why is it necessary for a Libertarian presidential candi-
date to present any plan to save Social Security payments?
Why not simply call for a repeal of Social Security, along
with Medicare, Medicaid, and the rest of the socialistic wel-
fare state? After all, Social Security didn’t come from
Washington, Jefferson, or Madison; it came from German
socialists and in fact was a centerpiece of Hitler’s National
Socialism. Why shouldn’t a Libertarian presidential candi-
date attack directly and frontally the crown jewel of the soci-
alistic welfare state?

The real question is: Why is a Libertarian presidential
candidate calling for income taxes, sales taxes, tariffs, six-
year plans to gradually reduce the size of government, and a
plan to save payments to Social Security recipients? Not only
do these policies fail to interest voters — they don’t light the
internal fire of libertarians, including me.

Moreover, Browne’s pragmatic attempt to secure votes
created a seriously damaging practical consequence: it
caused him to abandon the New Hampshire presidential pri-
mary and surrender one of the golden opportunities in the
25-year history of the Libertarian Party.

In 1995, Browne had raised money from donors with a
promise to wage an active campaign in the New Hampshire
primary with the hope of earning lots of votes on a statewide
basis, the way that André Marrou did in Dixville Notch in
1992. But three months before the primary, Browne
announced he was giving up the New Hampshire fight to do

A case can be made that Republican Steve
Forbes’s ideas were more radical than those of
Libertarian Harry Browne.

radio shows and to sell copies of his new book, Why
Government Doesn’t Work.

Browne suggested that he was retreating because his
campaign message in New Hampshire was being drowned
out by the major-party candidates, who were spending lots
of money there. But Browne had to know all along that the
major players would flush lots of money and intense politi-
cal energy into the New Hampshire primary. Everyone
knows it is the first primary of the electoral season and that it
attracts an inordinate amount of media attention.

The real reason that Browne threw in the towel, I believe,
was Steve Forbes’s entry into the race for the Republican
presidential nomination. Forbes called for flat income tax, a
gradual downsizing of government, and a plan to privatize
Social Security. A case can be made that Republican Forbes’s
ideas were more radical than those of Libertarian Browne. By
compromising and diluting libertarian principles in the hope
of expanding his vote totals among the general public,
Browne found himself outflanked on economic issues by a
Republican.

Browne’s withdrawal was a major blow to Libertarians. 1
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still grimace when I think about the woman from Dixville
Notch who was asked by C-SPAN why the Libertarians had
done so poorly. She said that the policy of New Hampshire
voters was simple: to never vote for someone who doesn’t
come and ask them personally for their vote. She said that
New Hampshire voters had not seen the Libertarian Party’s
1996 presidential contender.

What should Browne have done when Steve Forbes en-
tered the race? He should have rescinded his November let-
ter to LP News, canceled his support of the flat tax, the sales
tax, his six-year plan to gradually reduce the size of govern-
ment, and his plan to save payments to Social Security
recipients. He then should have stayed and fought in New
Hampshire with pure libertarian principles.

It would not have cost Browne much money (perhaps
$200 a day) to get a hotel room, rent a car, and walk the
streets of Nashua, Manchester, Concord, and Dixville Notch,
talking to people about libertarianism and asking them for
their vote. Browne might not have had the victory he needed
in New Hampshire — that is, gotten enough votes to grab
national attention — but surrendering three months before
the primary election ensured that his campaign would never
get off the ground.

(Unfortunately, the golden opportunity that Browne
failed to pursue in 1996 will not be available for LP presiden-
tial candidates in 2000. The New Hampshire Libertarian
Party failed to regain major-party status in the 1996 and 1998
general elections and, therefore, LP presidential candidates
cannot participate in the New Hampshire presidential pri-
mary in 2000.)

Having at various times embraced an income tax, a
national sales tax, tariffs, a six-year plan to gradually reduce
the size of government, and a plan to save payments to
Social Security recipients, Browne now carries some pretty
heavy political baggage. What would Browne now say if can-
didate Forbes calls for a flat income tax of 5 percent? If candi-
date Bush calls for a national sales tax of 4 percent to replace
the income tax? If candidate Quayle calls for unilateral free
trade and the abolition of U.S. tariffs? If candidate Bradley
proposes a five-year plan to downsize government? If candi-
date Gore suggests using the budget surplus to save pay-
ments to Social Security recipients now rather than later with
the sale of assets?

Browne has repeatedly emphasized in speeches that liber-
tarian philosophy should play a minor role in a political cam-
paign. He continually says that the way to convince people
to vote for Libertarians is with political slogans such as
“Government doesn’t work” or “Are you willing to give up
your favorite government program if it means you never
have to pay income taxes again?”

I couldn’t disagree more with this conscious policy of
downplaying philosophical and moral principles in favor of
superficial slogans or appeals to self-interest to those on the
dole. Philosophy and moral principles are everything in a
political campaign. Throughout history, people have been
moved by grand and noble ideas and ideals. The Magna
Carta. The Petition of Right. The Declaration of
Independence. The Constitution. And underlying such
movements is an understanding and appreciation of the
moral and philosophical principles that undergird the ideas.
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It is impossible to convince people to move toward monu-
mental change with lame political slogans. Only through phi-
losophy and principles can we hope to achieve the massive
shift toward the freedom for which we yearn.

Why didn’t Browne use his C-SPAN appearances to
explain that individuals have the moral right to live their
lives any way they choose, so long as their conduct is peace-
ful, and that the individual in society is supreme and can
never be rightfully sacrificed for the good of the collective?
Why did Browne choose to remain silent before the general
public about Waco, Ruby Ridge, Cuban repatriation, INS

Rather than provide a clear, positive, and
pure case for the libertarian philosophy, Browne
relied on simplistic slogans and a watered-down,
pragmatic, compromised form of libertarianism.

killings of illegal immigrants, and syphilis and nuclear radia-
tion experiments on unsuspecting Americans?

What about the immorality of socialism itself? Under
what moral authority does the state take money from some
people and give it to others? Under what moral authority
does the state require people to seek permission before
engaging in an occupation? Under what moral authority
does the state regulate trade, people’s movements, the accu-
mulation of wealth, education, and the ingestion of harmful
substances? Under what moral authority does the state regu-
late any peaceful behavior whatsoever?

What about the benefits that individual freedom and free
markets would bring to our society? Isn’t pure libertarianism
the only way to achieve a prosperous, harmonious, and civil
society? Shouldn’t we strive to convince people to raise their
sense of self-esteem and belief in themselves, their families,
and their communities? Isn’t freedom the only proper transi-
tion to freedom?

Why shouldn’t a Libertarian presidential candidate raise
the level of political debate in this country with questions
such as these? Why shouldn’t we challenge Democrats and
Republicans to answer them?

I'believe the LP has to do better in 2000. It needs an active
and enthusiastic candidate who can articulate a vision of lib-
erty as both morally and economically better than statism.

I'hope there’s competition for the LP’s presidential nomi-
nation in 2000. I think competition is more than a discovery
device. It is also a tonic that generates great dynamism, fun,
and excitement. And the more Libertarian candidates out
there among the public campaigning for libertarianism, the
better for all of us. That is why I am thinking about seeking
the LP nomination myself.

In this competitive process, each member of the
Libertarian Party will have to ask himself an important ques-
tion: “Which candidate would best serve my self-interest in
achieving freedom in my lifetime?” The opportunity to
spread libertarianism during the race for the presidency
comes only once every four years. We should seize that
opportunity, and use it to proudly proclaim our ideas and
values with energy, determination, and candor. 0




Short Story

When Freemen
Shall Stand

by J. Neil Schulman

t was the third Wednesday in October, just two weeks

before the election of our sheriff, and as chairman of the

political action committee, I was supposed to moderate

the candidates’ debate for our monthly Southwestern
Freehold Militia council meeting. Only, when the candidates
are from the Independence Party, the Constitutional Rights
Party, and the Founders Party, nobody wants much modera-
tion and you're not going to get it anyway.

Our council meetings are supposed to start promptly at
seven p.m., but stragglers are always still drifting in to the
American Legion Hall for the next hour. Our council presi-
dent, Audie St. Cloud — my oldest friend, principal of the
junior high, and our Justice of the Peace — is a stickler for
time, but he’s learned to bend a little bit for us grownups. He
always gavels us to order at seven-fifteen and doesn’t sched-
ule anything important until after the eight o’clock doughnut,
coffee, and I'll-show-you-my-gun-if-you-show-me-yours
break. Not that anyone was likely to have anything to show
that most everyone didn’t already have, or hadn’t already
seen during first Wednesday drills, anyway. I picked up a
copy of the canary yellow agenda from my seat. The candi-
dates’ debate was scheduled as first item after the break.

I could always tell that Tony Bonaduce was in atten-
dance, even if he was way in the back near the doughnut
table, grabbing an early one, because right after the “With
liberty and justice for all” of the stars-and-stripes salute that
starts each meeting, Tony always loudly proclaims, “Amen!”
That’s why I was surprised by the dead silence after the
Pledge of Allegiance. Tony, and his son, now 16, hadn’t
missed the Pledge in six years. So | knew as early as seven-
fifteen that if Tony and Rick couldn’t make the meeting,
something was wrong. I caught Audie St. Cloud’s eye and
could tell by his expression that he had the same gut feeling.

The first half of the meeting was just the usual house-
keeping stuff, committee reports, my report on the blood
donation drive, plans for our float in the Waco Memorial

Day parade next April 19th. And, of course, every sort of
fund-raising — dues reminder, passing the hat, raffle tickets,
ticket sales for our annual Shoot Out and Barbecue. I figure
on spending around twenty bucks at each meeting, not
counting tickets for our events. Whatever Marcia Alvarez
hasn’t already gotten out of me at the donated-book table by
the end of the meeting, I just spend on raffle tickets. This
year, so far, I've won two bags of reloads for my M-16
assault rifle, a bound edition of the Encyclopedia of Thomas
Jefferson, a collection of John Wayne movies, and a “Danger:
Politically Active” tee-shirt — in XL, as a partial conse-
quence of the bear claws and fritters that Jamal Johnson con-
tributes as refreshments from J.J.’s Doughnuts each month.

I was trying to get myself back down to an ordinary shirt
size on my camo, so I only had a plain cake doughnut this
meeting and had my coffee black. Besides, I planned to join
Audie, Jamal, and some of the other guys for supper after the
meeting at the Thirsty Cactus. Wednesday was all-you-can-
eat fried chicken night. When it comes to Bessie’s fried
chicken, I just have no self control. But if I. don’t get the extra
pounds off by June 15th, I'll pay for it with extra laps and
push-ups during summer training, I know. My cardiovascular
fitness is fine, and even though I'm over the age for manda-
tory participation, I'm not about to quit.

The candidate’s debate was going to be a decisive factor in
the election, since our current Sheriff, Fred Wu, was term-
limited out and it was an open field. Fred wasn’t endorsing a
replacement and the Freehold Clarion’s latest website poll
showed it pretty much a three-way dead heat between sher-
iff’s deputies Aaron Goldstein, Ralph Springer, and Deborah
Butler, which meant a runoff election two weeks later. But
whoever was going to be in the runoff, this was their last shot
at speaking to us, since our November council meeting would
be the day after a runoff, and no politicking is allowed at our
first Wednesday drills.

The main issue in the sheriff’s election this year was the

Liberty 43



April 1999

same as it always was: what the sheriff was going to do about
the raiding parties of drunken PeaceReepers from Ft. Barbie.

Every few months, a bunch of Brown Berets right out of
Peacekeeper boot camp storm onto the freehold under pre-
tense of buying marijuana, which their regs don’t allow them
to buy on base, and start looking for trouble. The Edmonton
Accord doesn’t allow us to deny them entry, or disarm them
prior to arrest, and no matter how many petitions we’ve sent
to Playa del Rey, we've gotten absolutely no cooperation from
the interfeds in controlling them. The base commander of Ft.
Barbie keeps assuring us that when our posse arrests one of
his men  within freehold limits, the soldier will be court-
martialed; but all of our follow-up inquiries after turning over
their detained personnel have been bureaucratically stone-
walled. Also, every request for the M.P. captain to at least
warn our sheriff when Brown Berets are off-duty and might
be headed our way have been denied on the grounds of
“international security.” And worst, every arrest of a Brown
Beret on the freehold has been followed by an even nastier
incident a few days later. The Brown Berets protect their own.

They say nobody ever raped a .38, but that isn't true with
the stuff the Peacekeepers are equipped with. The Brown
Berets carry everything from C.D.F. sweepers, which will
instantly turn a perfectly good bullet into a dud from a thou-
sand feet away, to heartbeat detectors, which makes hiding
perfectly useless, to prohypnol tranquilizer canisters.

I probably have a better idea how many of the freehold’s
women have been raped than anyone else, because even
though most women won't talk about getting raped to the
sheriff’s deputies, sometimes they’re torn up so badly that
they need a surgeon.

But our freehold has had more than our share of babies
bormn who don't look anything like their daddies, and even
though abortion is illegal here, nobody has ever asked me if
I've been supplying RU-486 to women following the raids. I'm
not about to tell you, either; that’s strictly between my patients
and their doctor. Medical privacy is guaranteed under ‘Article
4, Section 6 of our freehold’s Declaration of Rights . . . until
someone decides to file a complaint against me.

I took my place at the right side of the head table with the
candidates to my left, and after I did the formal introductions,
they proceeded to put forward their different schemes for
dealing with the raids, if elected sheriff.

Aaron Goldstein, the Independence candidate, has served
on the posse for eight years — the last two of them as a dep-
uty. He promised that if elected he’d hold onto the next
Brown Berets arrested on the freehold and make the interfeds
petition for extradition. That got a lot of applause, but I
wasn’t particularly anxious to find out how the interfeds
would respond.

The Constitutional Rights candidate, Deborah Butler, was
all for equipping the posse with arms equal in power to what
the Peacekeepers were carrying, and citing Article 51 of the
UN charter as the legal basis for doing so when the interfeds
came to arrest her. This was also a popular idea, but one
which seemed impractical to me. Even assuming we could
find an out-freehold source willing to sell us the hardware,
how are we supposed to allocate funds from the treasury’s
bank accounts without the interfeds knowing about it imme-
diately? And with as little money as we have to work with,
how can we justify spending tens of thousands of our budget
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on arms which are just going to get confiscated, likely even
before they’re delivered?

I didn’t get to find out what the Founders candldate
Ralph Springer, had to say, because just after I introduced
him, young Rick Bonaduce burst into the American Legion
Hall and ran right over to me at the head table. “Dr. Lester,”
he whispered to me, “come quick! Dad’s barricaded himself
in the bedroom with a gun, he’s been drinking heavy, and I
think he’s tryin” to kill himself!”

Audie St. Cloud took the microphone from me. I followed
Rick out the door as fast as my legs would carry me, climbing
onto the back of Rick’s motor scooter, and held on for dear life
during the bouncy three-mile ride down Eagle’s Nest
Highway to the 